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Guest Editor’s Introduction
Luciane Frohlich

University of California, Irvine (UCI

We are delighted to publish volume 3.1 of the bilingual journal Language and
Law/Linguagem e Direito, which is dedicated to legal translation.

It was originally planned to publish articles in this issue on both legal translation
and interpreting. However, since we received more contributions, and of a higher quality
than anticipated, both the editors and the guest editors (Luciane Frohlich, in charge of
the legal translation issue, and Sandra Hale, in charge of the legal interpreting issue)
decided to publish two separate volumes: the present volume (3.1) is therefore focused
on legal translation; volume 3.2, which will be published by the end of December 2016,
is entirely dedicated to legal interpreting.

Our reviewers (to whom we are deeply grateful for their support and dedication)
helped us to select the most relevant articles on a wide range of topics. The current
issue contains eight original articles (four in English, four in Portuguese) that collectively
provide an overview of the area.

The issue opens with an article by Karen McAuliffe (University of Birmingham, UK)
entitled Hidden translators: the invisibility of translators and the influence of lawyer-
linguists on the case law of the Court of Justice of the European Union. In this article,
the author provides an analysis of the role and the work of lawyer-linguists, paying
particular attention to their (in)visibility in the text editing process.

Next, in Como se traduz no ambito do Direito Comparado? Reflexdes a partir de casos
praticos, Marcia Atalla Pietroluongo (UFR]J, Brazil), in an article aimed particularly at a
French and Brazilian audience, describes her work on translational procedures, that are
particularly relevant in the field of Comparative Law.

In the third article, entitled A tendéncia literalizante na traducao juridica juramentada
no Brasil: um estudo de caso, Teresa Dias Carneiro (UFR], Brazil) builds upon the
work of Francis Aubert (1987, 1993 e 2005) to study a case of legal translation in the
Portuguese/English pairwise combination, in the field of certified translation. The
author highlights the civil and criminal responsibilities of public translators, thus
attempting to offer an additional explanation for Aubert’s literalizing trend.
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The fourth article, entitled A formacdo do tradutor juramentado, by Orlanda Miranda
Santos (UFVJM, Brazil), focuses on the importance of corpus linguistics in the training
of certified translators, especially in the legal area. The author describes a project that
uses a parallel corpus to analyse the translational trends of legal terms as a means of
assisting the translation of those terms between Portuguese and Spanish.

Tinka Reichmann (USP, Brazil), the author of Dentincia e Anklageschrift: um estudo
contrastivo, focuses on German texts to explore the similarities and differences that can
facilitate the understanding of the source language text, the identification of invariance
criteria, the selection of translation methods and procedures, as well as the drafting of
the target language text for the other legal culture.

Next Joana Forbes and Belinda Maia (University of Porto, Portugal) present research
undertaken in the European context, in their article entitled Multilingual, multicultural
Europe and criminal law: Parental child abduction — a case study. The authors focus
on the European Directive 2010/64/UE on the right to interpretation and translation in
criminal proceedings in order to discuss its implications. They highlight in particular the
difficulties in finding professional translators and interpreters who are able to provide
effective interlingual and intercultural communication, especially in cases when the
cultural norms differ greatly, as is the case of Family Law.

In the next article, Teaching the use of ad hoc corpora in the translation of legal texts
into the second language, Francisco J. Vigier Moreno (Universidad Pablo de Olavide,
Spain) demonstrates how monolingual ad hoc corpora can be useful to those who are
involved with translating legal texts into their L2. The author stresses in particular
how these corpora help retrieve phraseological and discursive information, helping the
translators, overall, to make informed decisions throughout the translation procedure.

The volume ends with the article Conditio sine qua non: On Phraseology in Legal
Language and its Translation, in which the authors Anna Ruusila and Emilia Lindroos
(University of Lapland, Finland) investigate the phenomenon of ‘formulaicity’ in legal
language and discuss the reliance of formulaic texts and legal phraseology on the
continental legal systems, and on German legal language in particular.

We hope that the cases and the research presented in this issue contribute to the area
of legal translation, as well as attracing new researchers to forensic linguistic studies.

Happy reading!

Luciane Frohlich
University of California, Irvine (UCI), USA



Nota Introdutéria
Luciane Frohlich

University of California, Irvine (UCI)

E com enorme satisfacio que apresentamos aqui o volume 3.1 da revista bilingue
Language and Law/Linguagem e Direito, dedicado exclusivamente a traducdo em
contexto juridico.

Originalmente haviamos planejado dedicar este volume tanto a traducdo quanto a
interpretacdo em contexto juridico. No entanto, para o encantamento dos organizadores,
recebemos contribui¢des em ntimero e em qualidade bem superiores ao previsto. Desta
forma, néo so6 foi possivel, como também foi adequado, dividir as areas de pesquisa, sendo
o volume 3.1 exclusivo sobre traducio juridica e o volume 3.2 inteiramente dedicado as
pesquisas sobre interpretacdo em contexto juridico.

Depois de arduo trabalho, nossos revisores, a quem agradecemos profundamente
pelo apoio e dedicacdo, selecionaram os artigos mais pertinentes, contemplando grande
espectro desta area de pesquisa. Assim, o presente volume divulga oito artigos inéditos
(quatro em inglés e quatro em portugués) que apresentam um panorama geral da area.

O volume abre com um artigo de Karen McAuliffe (University of Birmingham, Reino
Unido) intitulado Hidden translators: the invisibility of translators and the influence of
lawyer-linguists on the case law of the Court of Justice of the European Union. Neste artigo,
a autora analisa o papel e o trabalho feito por juristas-linguistas do Tribunal de Justica
da Uniao Europeia, em termos de sua (in)visibilidade no processo de produgao de textos.

De seguida, em Como se traduz no ambito do Direito Comparado? Reflexoes a partir
de casos praticos Marcia Atalla Pietroluongo (UFR], Brasil) trabalha com procedimentos
tradutorios relevantes no ambito do Direito Comparado, direcionado ao publico francés
e brasileiro.

Ja no terceiro artigo, intitulado A tendéncia literalizante na traducgdo juridica
Jjuramentada no Brasil: um estudo de caso, a pesquisadora Teresa Dias Carneiro (UFR],
Brasil), esteada em Francis Aubert (1987, 1993 e 2005), analisa um caso concreto
de traducdo juridica no par linguistico portugués/inglés, no ambito da tradugio
juramentada. A autora ressalta as responsabilidades civis e criminais imputadas aos
tradutores publicos, na tentativa de proporcionar mais um elemento explicativo para a
tendéncia literalizante percebida por Aubert.
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Centrado na Linguistica de Corpus, o quarto artigo, intitulado A formacdao do tradutor
juramentado, de Orlanda Miranda Santos (UFVJM, Brasil), apresenta reflexdes sobre
a formagao do tradutor juramentado, especialmente na esfera juridica, e relata sobre
um projeto que, com base na compila¢do de um corpus paralelo, analisa tendéncias de
traducdo de termos juridicos para auxiliar o tradutor na tradugio desses termos no par
linguistico portugués/espanhol.

De seguida, focando na lingua alemd, Tinka Reichmann (USP, Brazil), autora do
artigo Denuncia e Anklageschrift: um estudo contrastivo, explora semelhancas e diferencas
que podem facilitar a compreensdo do texto de partida, a definicdo de critérios de
invariancia, métodos e procedimentos de tradugdo, bem como elaboracdo do texto de
chegada na outra cultura juridica.

Joana Forbes e Belinda Maia (Universidade do Porto, Portugal) apresentam pesquisas
no campo europeu, no artigo intitulado Multilingual, multicultural Europe and criminal
law: Parental child abduction — a case study. Abordando a Diretiva Europeia 2010/64/UE,
relativa ao direito a interpretacdo e traducido em processo penal, as autoras discutem
as implicacdes desta Diretiva comunitaria, e em particular os problemas existentes
em encontrar pessoas para fornecer comunicacdo interlingual e intercultural efetiva,
especialmente nos casos em que as normas culturais diferem, como no caso do Direito
da Familia.

No sétimo artigo, Teaching the use of ad hoc corpora in the translation of legal texts into
the second language, Francisco J. Vigier Moreno (Universidad Pablo de Olavide, Espanha)
destaca como corpora monolingues ad hoc podem ser tteis para aqueles que se dedicam a
traducdo de textos juridicos para sua L2, real¢cando especialmente o quanto esses corpora
ajudam a recuperar informacdes fraseologicas e discursivas, auxiliando, de forma mais
ampla, na tomada de decisao durante o processo de traducao.

O volume termina com o artigo Conditio sine qua non: On Phraseology in
Legal Language and its Translation, no qual as autoras Anna Ruusila e Emilia
Lindroos (University of Lapland, Finlandia) analisam o fendmeno da “esteriotipicidade”
(formulaicity) na linguagem juridica e discutem a dependéncia de textos estereotipados e
fraseologias juridicas, no que tange aos sistemas juridicos continentais e, em particular,
a linguagem juridica alema.

Com os votos de que os casos e pesquisas aqui relatados contribuam para a
divulgacdo da area, bem como para despertar o interesse de novos pesquisadores para os
estudos da Linguistica Forense, desejamos as nossas leitoras e aos nossos leitores 6tima
leitura!

Luciane Frohlich
University of California, Irvine (UCI), USA



Hidden Translators:
The Invisibility of Translators and the Influence of
Lawyer-Linguists on the Case Law of the Court of Justice
of the European Union

Karen McAuliffe

University of Birmingham

Abstract. Since the mid-1990s, when Lawrence Venuti published his book The
Translator’s Invisibility, there has existed, in the field of literary translation, a
debate on the (in)visibility, power and influence of translators on literature and
academic theory. This paper shifts that debate to the field of legal translation,
focusing on the role of and work done by lawyer-linguists at the Court of Justice
of the European Union (ECYJ) in terms of their (in)visibility in the process of text
production of that court and in the texts themselves. Data presented here demon-
strate that, in the ECY itself, as in other fields, translation tends to be “a largely
misunderstood. .. practice” (Venuti, 2008: vii), but that recent shifts in dynamics
within that institution are leading to changes in perceptions of translation and
more “visibility’ for translators in the process of production of that court’s case
law, although they remain largely invisible in the context of the texts themselves.
However, the invisibility of translators in this context necessarily leads to a certain
amount of power and influence on the texts they produce. Since those texts, in par-
ticular judgments of the ECY, are intended to have force of law and to be applied
uniformly throughout the 28 EU member states, that power and influence is not
insignificant. This paper analyses some examples of such ‘influence’ on ECY case
law, and thus on EU law more generally. If we are to develop a full and nuanced
understanding of the case law of the ECY, the power of translators should not be
ignored.

Keywords: Translation, Legal Translation, Court of Justice of the European Union, EC}, EU Trans-

lation, Lawyer-Linguists, Legal Translators, Law and Language, EU Institutions, EU Law.

Resumo. Desde que Lawrence Venuti publicou seu livro, intitulado The Trans-
lator’s Invisibility, em meados dos anos 90 do século XX, tem vindo a discutir-se,
na area de traducao literaria, a (in)visibilidade, poder e influéncia do tradutor
na literatura e na teoria académica. Este artigo desloca o debate para a area de
traducdo juridica, focando no papel e no trabalho feito pelos juristas revisores no
Tribunal de Justica da Unido Europeia (TJUE), em termos de sua (in)visibilidade
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no processo de producao textual do Tribunal e nos proprios textos. Os dados aqui
apresentados revelam que, tanto no proprio TJUE, quanto nas demais areas, as
tradugdes tendem a ser “uma pratica...amplamente mal compreendida” (Venuti,
2008: wvii), mas que as recentes alteracoes na dinamica dentro dessa instituicdo
estdo levando a mudangas nas percepg¢oes da tradugdo e mais “visibilidade’ para
os tradutores no processo de producao de jurisprudéncia daquele tribunal, embora
permanecam, em grande parte, invisiveis no contexto dos proprios textos. Con-
tudo, a invisibilidade dos tradutores neste contexto conduz necessariamente a um
certo volume de poder e influéncia sobre os textos por eles produzidos. Uma vez
que esses textos, em particular julgamentos do TJUE, se destinam a ter forca de lei
e a serem aplicados uniformemente dentro dos 28 Estados-membros da UE, esse
poder e influéncia ndo sdo insignificantes. Este artigo analisa alguns exemplos de
tais ‘influéncias’ na jurisprudéncia do TJUE e na legislacao da UE em geral. Para
que consigamos compreender completamente e de forma focada a jurisprudéncia
do TJUE, ndo podemos ignorar o poder dos tradutores.

Palavras-chave: Traducao, Tradugdo juridica, Tribunal de Justica da Unido Europeia, TJUE,

Tradugao na UE, Juristas revisores, Tradutores juridicos, Direito e Linguagem, Institui¢coes da UE,

Legislagao Comunitaria.

Introduction

This paper analyses the role of and work done by lawyer-linguists at the Court of Justice
of the European Union (EC]) in terms of their (in)visibility in the process of text produc-
tion at that court and in the texts themselves. Although translation (along with the
other stages of text production at the ECJ) is not readily visible when reading (authen-
tic) judgments of that court, it clearly plays a significant role in the production process
and necessarily has an impact on the texts produced. The importance of that role and
the power and influence of legal translators is somewhat at odds both with how their
role may be generally perceived and their invisibility in the texts they translate. Such
power and influence should not be ignored if we hope to develop a full and nuanced
understanding of the case law of the Court of Justice.

In 1995 Lawrence Venuti published The Translator’s Invisibility: A History of Trans-
lation in which he claimed that “domesticating practices” in the field of translation and
society more generally, where ‘fluency’ is considered the most important quality for a
translation, contribute to the invisibility of translators. That invisibility, according to
Venuti, belies the power of translators, and in The Translator’s Invisibility he charts the
impact of translations throughout the ages', claiming that, because foreign literature is
historically largely accessed through translation, evolutions in literature and academic
theory are often influenced by translators. Venuti’s theory caused something of a stir
among scholars in the then fledgling field of translation studies, many of whom were
extremely critical of his methodology and analysis (e.g. Bjork 1997), but he did begin a
debate about the question of the visibility of translators, which continues today. Venuti
himself published an updated version of his book and theory in 2008, in which he ac-
knowledges critiques and alternative approaches to his theory developed by scholars
such as Baker (2000), Tymoczko (2000) and Pym (1996). However, he maintains that
“translation continues to be a largely misunderstood and relatively neglected practice”
(Venuti, 2008: vii). While the ongoing debate concerning the (in)visibility, power and
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influence of translators is interesting and not without significance, most of the work in
this area focuses on translators of literary texts. However, literary translation makes up
just a small part of today’s global translation industry. Such questions of (in)visibility,
power and influence assume a new significance in the context of other translation types
such as scientific, or military translation, or ‘political’ translation in the field of regional
or world governance etc. In this regard, consideration of such questions in the field of
legal translation is particularly important. Arguably, legal translators are more invisible
than most — translation is largely viewed as an administrative or mechanical task in the
legal arena (Saréevi¢, 2000). Yet legal translation permeates a huge majority of our in-
teractions and the transactions that we carry out on a daily basis, from online shopping
to telephone contracts. Furthermore, the intense process of globalisation in the latter
half of the 20" century has meant that world legal systems and international organisa-
tions rely on legal translation in order to function. Nowhere is this more obvious than
in the European Union (EU), a supranational organisation that produces laws, applicable
across all of its 28 member states, in 24 official languages.

This paper focuses on one particular EU institution — the ECJ — and on the invisi-
bility and potential power of its translators (lawyer-linguists — see infra). The following
sections detail the role of those lawyer-linguists, their invisibility and their own role
perceptions before going on to analyse some examples of the influence that they may
have on the case law of that court.

Methodology

This paper is based on fieldwork research, interviews and participant observation, car-
ried out at the ECJ between 2002 and 2013. The interview sample for the paper con-
sisted of 78 interviews in total (56 lawyer-linguists; 5 judges; 3 advocates general and
14 référendaires). Participant observations involved observing the interactions among
lawyer-linguists and between those lawyer-linguists and members of the Court and their
référendaires, both in professional contexts such as meetings, seminars etc. and more in-
formal contexts such as Court social functions, coffee breaks, lunchtimes etc.; engaging
to some extent in those activities; interacting with participants socially, and identify-
ing and developing relationships with key stakeholders and gatekeepers. Such methods
are not always regularly used in EU legal studies. However, without having recourse
to such a range of methodological tools one cannot hope to properly analyse the issue
of (in)visibility of lawyer-linguists and their translations in the case law of the ECJ. It
would not, for example, be possible to fully investigate the ‘checking’ role performed
by the Court’s lawyer-linguists (see discussion of EU waste management cases below)
without having recourse to interview and participant observation data®. To overcome
any inherent bias in the data obtained through participant observation, the findings were
triangulated with existing literature concerning the ECJ, concepts developed in transla-
tion theory literature and with the findings of comparable studies carried out in other
EU institutions.?

The Indeterminate Nature of (Legal) Translation

Approximation in Translation

Scholarship on the theory and practice of translation dates back to at least 46 BC (when
Cicero produced his Libellus de Optimo Genere Oratorum). In spite of that rich history,
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however, translation theory is still developing today. The field of translation studies
deals with themes such as functionalism (Nord, 1997), translation and norms (Chester-
man, 1999; Schiftner, 1999; Toury, 1995), Venuti’s invisibility of the translator and cul-
tural untranslatability (Catford, 1965; Popovic, 1975) as well as the centuries-old debate
of literal versus free translation®. A central concept in translation theory is the notion of
equivalence: how to render a source text equivalently in the target text>. Equivalence in
translation is inextricably bound with the notion of translatability. While few translation
theorists claim that all meanings of a concept in one language are always translatable,
most now agree that the very nature of language means that any concept occurring in
one language can be rendered in some form in another language. As Hjelmslev (1969:
109) states:

In a language, and only in a language, we can work over the inexpressible until
it is expressed.

The general consensus in translation studies, therefore, is that most concepts and texts
can be translated within certain limits. It should be remembered that languages are
multi-layered expressions of human cultures and are, as Keenan (1978) claims “efficient
in that they are imprecise”. It follows that any successful or efficient translation must be
accordingly imprecise.

The emphasis in general translation theory today has shifted from interlingual trans-
fer (where the focus is on obtaining the maximum degree of linguistic equivalence: re-
producing as closely as possible the literal, surface meaning of the original text), to cul-
tural transfer (where the focus is on translation as a process of negotiation between
texts and between cultures). Indeed, any consideration of translation must involve an
acknowledgement of the relationship between language and culture:

No language can exist unless it is steeped in the context of culture; and no culture
can exist which does not have at its centre the structure of natural language”.
(Lotman and Uspenski, 1978: 211)

Languages and cultures are highly complex historical phenomena, which are constantly
in a state of evolution. As Sapir (1957: 69) states:

No two languages are ever sufficiently similar to be considered as representing
the same social reality. The worlds in which different societies live are distinct
worlds, not merely the same world with different labels attached.

Translation between languages, therefore, involves not only the transfer of ‘meaning’
at a linguistic level, but also the transfer of extra-linguistic meaning, tied up with a
particular concept in a particular culture or human system. Within translation studies
there appears to be an implicit understanding and acceptance of the limits of both lan-
guage and translation and of the fact that there is ordinarily no full equivalence through
translation, only degrees of equivalence (Basnett, 2004: 22): all translation is in fact an
approximation of sorts.

Legal Translation

There is a tendency for legal texts to be considered as ‘special-purpose’ texts for the
purposes of translation, and thus they are often placed in the same bracket as scientific or
technical texts. Special-purpose texts are usually informative texts, written in a ‘special’
language, the terminology and syntax of which is specific to the particular subject-area.
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Scholars in the field of special-purpose languages maintain that, since the content of
such texts is independent of cultural context and is interpreted according to a common
system of reference, perfect communication of that content is possible in translation
(Sager, 1990: 100). It is easy to see why many include legal texts under that definition
of special-purpose texts since legal texts are indeed written in a special ‘legal language’,
usually reserved for communication between lawyers or specialists in a particular area
of the law. However, unlike texts of the natural sciences, legal texts do not have “a single
agreed meaning independent of local context” (Steiner, 1998: 326). As Sarcevi¢ (2000: 9)
states:

Bound to a particular legal system, each language of the law is a product of a

specific history and culture.

Therefore, unlike the technical languages of engineering, mathematics or medicine for
example, there is no universal legal language or even terminology. Each legal system
in the world today has a particular vocabulary or unique legal language used to express
concepts; that language has its own specific techniques for expressing and interpreting
rules and is linked to a view of the social order, within the relevant state, region or
organisation, which determines the way in which the law is applied and shapes the actual
function of law in that society®. Thus, since the meaning of legal texts is determined
primarily by legal context, they should not be placed on the same footing as other special-
purpose texts, for which a common terminology exists across languages within subject-
areas, and which can be translated by a simple process of inter-lingual substitution.

Didier (1990: 9) defines legal translation as:

L’opération de transfert d’un message juridique émis dans une langue et dans un
systéme juridique, vers une autre langue et un autre systéme juridique’.

That definition encapsulates the generally accepted definition of legal translation - the
translation of concepts from one legal system to another®. Thus legal translation is con-
cerned with comparative law and the incongruency of legal systems: elements of one
legal system cannot simply be transposed into another legal system (Sarcevi¢, 2000: 12—
14). Consequently, it seems that legal translation must contain an element of approxima-
tion. Indeed many lawyers acknowledge this and submit that equal meaning and exact
translations between legal texts are illusions that cannot be achieved in practice (Didier
1990: 235; Gémar 1995: 154). Therefore, while legal texts should not be treated in the
same way as special-purpose texts, translated texts which have the force of law must also
be considered distinct from other text types, because their translation is concerned with
legal transfer as opposed to cultural transfer. Legal transfer is concerned with the effects
of the translated text: a translation of a legal text should produce the same effects in the
target legal system as it does in the source legal system (Saréevi¢, 2000: 72). In practice,
achieving a target text that expresses the precise meaning and achieves the legal effects
intended by the author of the source text is extremely difficult, as it is largely dependent
on the rules and methods of interpretation applied by the receiver of the target text (see
infra).

The translations of judgments of the EC] have force of law where those transla-
tions are declared the ‘authentic’ versions of the judgment (see infra). The translators
responsible for producing those translations must therefore strive to achieve that almost
impossible task described above. The following section describes who those translators
are and considers the question of their (in)visibility.
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Translators at the Court of Justice of the European Union

The translators at the ECJ are known as ‘lawyer-linguists’. The distinction in EU insti-
tutions between translator and lawyer-linguist is significant both in terms of the work
done in each role and the salary paid - lawyer-linguists, who have legal qualifications,
are paid on average 28% more than translators’. The lawyer-linguists at the ECJ are re-
sponsible for all of the translation that takes place within that institution'®. Article 42 of
the ECJ’s Rules of Procedure states: “The Court shall set up a language service staffed by
experts with adequate legal training and a thorough knowledge of several official lan-
guages of the European Union”. Until relatively recently the interpretation of that rather
vague criterion of ‘adequate legal knowledge’ tended to vary slightly from one recruit-
ment ‘competition’ to the next!'. In the past it has included holding a degree ‘with a law
component’ or having a ‘professional legal qualification’. However, even in the Court’s
early days, when the criteria were more broadly defined, the majority of lawyer-linguists
tended to be law graduates and to have been qualified to practice law in their respective
states'?. Nowadays, in order to qualify for a competition to recruit lawyer-linguists, can-
didates are usually required to hold a law degree in their main language. Recruitment
competitions comprise written translation exams, tests assessing candidates’ verbal, nu-
merical and abstract reasoning skills, competency based interviews and group exercise
assessments'®. The most common route to becoming a lawyer-linguist appears to be via
a legal education, coupled with a love of and a flair for languages. The vast majority of
the 56 lawyer-linguists interviewed for the present study had legal backgrounds: two
had joined the translation directorate of the EC] immediately following graduation from
university, but most of those interviewed had worked in a legal field prior to coming to
the Court (either practicing law in their respective member states or in international law
firms, working as legal consultants for various companies as legal academics, or in the
case of one German lawyer-linguist, working in a member state’s judiciary). With re-
gard to their language skills, the majority of those interviewed had learned at least one
of their foreign languages in school (second-level education) and combined that with
private study of further languages; a quarter also had third-level language qualifications
(including some who studied ‘law and language’ degrees) and a small number had bilin-
gual upbringings and learned further languages through independent study. Very few
(only three of the 56 interviewed) had any experience of translation prior to working at
the Court of Justice. Thus, the translating aspect of the role of lawyer-linguist appears to
be one largely learned ‘on the job’. While that does, of course, have benefits in terms of
developing institutional translation norms and maintaining the consistency of the house
style, it also runs the risk that translation ‘guidelines’ are interpreted as hard and fast
rules of (ECJ) translation:

“I had no experience of translation prior to coming [to the EC]J], but that makes
it easier to follow the rules of translation here, which are quite strict”. (lawyer-
linguist)

This leads to the development of a distinct ‘house style’ of translation at the Court of
Justice. While that in itself is no bad thing, and inevitable in any organisation, that style
of translation does perpetuate both the invisibility of the Court’s translators, and the
hidden power or influence that they may have on the texts produced. How is the role
of lawyer-linguists viewed by others involved in producing the case law of the Court of
Justice?
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Invisibility in the work of the lawyer-linguists

Lawyer-linguists are responsible for the translation of the judgments of the Court of
Justice, as well as all of the various other internal and outgoing documents which require
translating, such as orders, opinions (of the Court and of advocates general in particular
cases), references for preliminary rulings and other notices for actions submitted to the
Court etc. Thus they play a large role in the production of that institution’s ‘output’,
and most importantly its case law. However, they, along with the others involved in that
production process, remain invisible to the outside world since the case law is presented
as a single ‘voice’ of the Court!. Although judgments are prima facie drafted by a single
judge rapporteur, producing a judgment is in fact a multi-stage process, involving input
from multiple actors throughout that process (McAuliffe, 2012, 2013). The role of the
judge rapporteur is to manage the case and, following the relevant Chamber’s secret
deliberations', write the judgment. The judge is assisted in this task by personal legal
assistants, known as référendaires. In reality, it is the référendaires who draft both a
preliminary report'® and the first version of a draft judgment. Certain cases will also
require an advocate general’s opinion on how he/she thinks the Court should rule'’.
In cases that include an opinion, the judge rapporteur and his/her référendaire(s) must
wait to receive that opinion before beginning to draft the substance of the judgment,
although in some straightforward cases some of the preparatory work can be done at
an earlier stage. The draft judgment is then discussed by the judges of the relevant
chamber in secret deliberations and any necessary amendments to the text are made.
The final version of the judgment is then (re)drafted by the relevant référendaire and,
eventually, delivered by the Court as a single coherent text. Thus, even before we begin
to take account of the role of translation in the process, we can see that there are many
‘invisible’ contributors to ECJ judgments. With regard to the role of translation: a case
can be brought before the EC]J in any one of the 24 official languages of the European
Union'®, and each case has an official ‘language of procedure’”. Unlike EU legislation,
which is ‘authentic’ in every language version in which it exists, with regard to ECJ
judgments only the version of the judgment in the language of procedure is considered
to be ‘authentic’. For practical purposes, the ECJ works in a single language: French.
When an application is lodged before the Court (in any of the 24 official EU languages),
all of the relevant documents are translated into French. The preliminary report and
draft judgment are written in French. That draft judgment is deliberated on in French
and the final judgment is drafted in French. Only when the French language original
version of the judgment is finalised is it translated into the language of procedure and
the other EU official languages®. Only the version in the language of procedure, more
often than not a translation of the original French, is considered ‘authentic’.

The translation service is organised into separate ‘translation divisions’ for each
of the official EU languages®. Since French is the internal working language of the
Court and thus the language of deliberation and the language in which all internal doc-
uments are drafted, it has a special role at the Court. The French language division must
translate the application plus all of the procedural documents of the case, from the lan-
guage of procedure into French. The French language division translates all opinions not
drafted in French, but never translates judgments, since judgments are always drafted
in French?®.

11
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The translation system, which has been in use at the Court since May 2004, is, on
paper at least, actually a mixed translation system, incorporating both direct and pivot
translation. Although direct translation is used whenever possible, given the Court’s
ever-increasing workload (Harmsen and McAuliffe, 2014), pivot translation (i.e. transla-
tion from one language to another through an intermediary or ‘pivot’ language) is the
norm. Documents in certain languages are translated into a particular ‘pivot language’
and then from that pivot language into the other EU official languages, and vice-versa®.
There are five pivot languages: French, English, German, Spanish and Italian. Because
French is the working language of the Court, the French translation division provides
translations from all EU official languages when necessary*. Each of the other four pivot
language divisions are ‘partnered’ with a number of other EU official languages®.

A judgment of the EC]J is thus a collegiate document: the final version is not only
completed by a chamber of judges in secret deliberations, but the entire process involves
multiple ‘authors’ working in a language that, for most, is not their mother tongue. That
process also includes many layers and permutations of translation between 23 of the
24 official EU languages®. What is more, the final version of the judgment, signed by
the judges, is usually a translation. However, the lawyer-linguists, who produce those
translations and who give the Court its ‘voice’ remain largely invisible to those who read
and use the judgments. Furthermore, that invisibility also seems to extend, to a certain
extent, to the perception of lawyer-linguists within the Court itself.

It is clear that the members of the Court, and their référendaires, are acutely aware
of the essential role played by the lawyer-linguists in the production of the case law of
that Court, and are appreciative of their work:

[Lawyer-linguists are] essential cogs in the machinery of the Court, without
whose work in the background the production of a multilingual jurisprudence
would be impossible. (Judge)

Some of those members and référendaires interviewed (9 out of 22) showed an awareness
of the nature and complications of translation and legal translation in particular, holding
the role of lawyer-linguist in very high esteem:

Translation is retaining the thought process - thinking along with the author.
(Judge)

However, others from this group showed a general lack of awareness of the nature of
the lawyer-linguists’ role. For those members and référendaires:

... The translators’ job is purely linguistic...(Judge)

... The only true ‘lawyer-linguists’ at the Court are the lecteurs d’arréts whose
job is half-way between a linguistic job and a legal one...%” (Référendaire)

Some general (mis)conceptions about translation (see Berglund 1990, Kaseva 2000) are
clearly evident within the Court, for example a number of those interviewed commented
that “anybody who is gifted at languages and knows how to use a dictionary” should be
able to render any word, phrase or sentence from one language directly and with exact
equivalence into another. Many of the référendaires interviewed considered translation
to be an administrative task, and certainly not a creative or even engaging one:

... You have to have a vocation to become a translator — how else could you spend
all day every day translating work done by others? (Référendaire)

12
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When questioned on their perceptions of the influence that lawyer-linguists may have
on the texts produced, all of the members and référendaires interviewed, responded in
the same way: stating that there can be no question of influence on the part of lawyer-
linguists since their job is to “simply translate the words that the Court has written”. The
implication being that translation is a fairly mechanical process which, if done correctly,
shouldn’t be visible in the target text. There is also a clear perception, on the part of
those members and référendaires interviewed, of the separation of roles between lawyer-
linguists on the one hand and the cabinets on the other:

While we are always very grateful for remarks from translators, at the end of
the day they are doing different jobs [from those who work in the cabinets]
(Référendaire)

[The lawyer-linguists] shouldn’t feel any responsibility as lawyers — they should
only be concerned about finding the right words to translate the case law of the
Court... (Référendaire)

While they may have legal qualifications or even be qualified to practice law,
when they begin work at the translation service of the Court of Justice, lawyer-
linguists are much more linguists than lawyers... (Référendaire)

Translators don’t have time to look at a case as a legal problem - they view
it only as a document for translation — any legal analysis they do can only be
superficial since they do not have any in-depth knowledge of what a particular
case is about. They can point out problems with the meaning of a document, but
not with the legal reasoning (interviewee’s emphasis) (Référendaire)

These (mis)perceptions are certainly felt by lawyer-linguists. Many of those interviewed
for this study commented that, at times, they feel invisible within the process of produc-
ing the Court’s case law, or that they feel as though they are viewed as “a translation
machine”. Almost all of those interviewed pointed out that they felt that the members
and their staff thought about translation “only when something goes wrong”. Lawyer-
linguists are also acutely aware that they are viewed as “mere translators” by many who
work in the cabinets of the Court. Whereas lawyer-linguists’ own role perceptions are
much more complex.

As mentioned above, within the field of translation studies, legal translation is of-
ten classified incorrectly as special-purpose translation. Lawyers who have written on
translation have often been equally misleading by presenting legal translation simply
in terms of terminological problems. This misconception came through frequently in
interviews with those who worked in the cabinets of the Court of Justice. However, in
spite of the emphasis placed on “preserving the letter of the law” (Sarcevi¢, 2000: 5), as
discussed above, legal translation involves much more than terminology.

Although the role of lawyer-linguist at the ECJ may seem purely linguistic or
translation-related, upon closer analysis it becomes apparent that it is far more complex
and difficult to define. In order to be able to translate legal concepts from one language
to another, lawyer-linguists need a comprehensive knowledge not only of their own le-
gal systems but also the legal systems of other member states, as well as a thorough
understanding of the law of the European Union and the case law of the ECJ. They are,
at the end of the day, responsible for dealing with legal issues that may arise because of
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linguistic ambiguities in texts. While dealing with the classic problems of translation on
a daily basis, the lawyer-linguists at the ECJ also appear to be trying to balance a dual
professional identity — that of lawyer and linguist. The following section sets out this
struggle and the complexity of translation.

The Role of Lawyer-Linguists

The title ‘lawyer-linguist’ brings to mind two very different professions: lawyers and
translators. A vast literature exists on the subject of ‘lawyers’ — who they are, what they
do, their role definitions, as well as on the concept of ‘the legal profession’. While such
role definitions and concepts of legal professions may differ between states and legal
orders, those legal orders nonetheless have many legal professional norms in common
(see, for example, Abel and Lewis 1995, Abel and Lewis 1988a, Abel and Lewis 1988b).
Such norms relate to the need to remain faithful to ‘the law’ or the effort to avoid an un-
certain rule of law? and are referents for lawyers’ behaviour®. In order for ‘the law’ to
function it has to be considered definite, precise and deliberate. Lawyers’ role definitions
are thus grounded in a specific, positive concept. A similar literature exists concerning
the profession of translators (see, for example: Fraser and Titchen Beeth 1999, Goulet
1966, Mossop 1983). That literature focuses on concepts relating, to a greater or lesser
extent, to what Venuti termed the translator’s invisibility: the power of the translator
(Kaseva, 2000; Martin, 2001), the translator as author (Hermans, 1996; Mossop, 1983;
Venuti, 1995, 2008) and the limitations of constraints on the translator (See, for example:
Colomer 1996; Leonardi 2000; Steiner 1998.). Underlying those translator role percep-
tions is the implicit (and in many cases explicit) acknowledgement of the indeterminate
nature of translation®. Indeed, the role of the translator is defined by the indetermi-
nate nature of the act of translation. Translation is considered a process of negotiation
and translators as mediators (Eco, 2003; Mossop, 1983): their work is, at best, a com-
promise®!. The contradictions between the two professions are significant. On the one
hand, lawyers are defined relative to a definite and determinate concept of ‘the law’; on
the other hand, translators’ role definitions are based on the acceptance of the indeter-
minate nature of language and translation (McAuliffe, 2015). The two professions, and
their respective professional norms, appear to be incompatible, yet, in the context of the
lawyer-linguists at the ECJ, they are brought together.

Interestingly, not a single one of the 56 lawyer-linguists interviewed for this pa-
per was content to describe themselves as ‘translators’. Those who did initially refer to
themselves as translators immediately qualified their statement by pointing out that as
translators of judicial texts, with law degrees, they are “much more than simply transla-
tors” and that having a legal qualification “set [them] apart from ‘mere’ translators”. The
majority of those interviewed feel that translators without a legal qualification would not
be able to follow the line of (legal) argument of a judicial document. Most also claimed
that the job would hold no interest for them “if the law element wasn’t there as well as
the translation element”, that they would not enjoy being “just a translator”. But what
exactly does that job entail?

From the interviews carried out for this study, it is clear that the lawyer-linguists at
the ECJ take their responsibility as translators very seriously indeed. All of those inter-
viewed highlighted a myriad of issues specific to translation (of any text type) such as
poor language/grammar/sentence construction in source texts, insufficient background
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information etc. Texts that originate externally do cause certain problems, but interest-
ingly the vast majority of lawyer-linguists interviewed consider the most difficult and
weakest texts to be those drafted within the Court - in particular judgments. One of
the biggest difficulties, cited by almost every lawyer-linguist interviewed, is caused by
the fact that those drafting the judgments are working in French, a language which for
most is not their mother tongue (McAuliffe, 2013, 2015, 2011). Because of this, excessive
reliance tends to be placed on stock phrases, frequently causing the meaning of texts to
be obscured. According to the majority of the lawyer-linguists interviewed, the French
used in those judgments can be “opaque”, “very abstract” or simply “wrong” and:

... Stylistically it is often rendered tedious by a ‘stream-of-clichés’ approach,
and by the insertion of meaningless links, for example: ‘a cet égard’; ‘d’'une
part/d’autre part’; ‘dés lord que’...

One lawyer-linguist likened the drafting of judgments to constructing a toy house from
Lego building bricks with:

...Gobbits of words being borrowed from previous cases and inserted into new
judgments...[while] the grammatical structure of the French allows this to be
done without changing the original wording, it is not always possible to antic-
ipate which passages will become ‘Lego building bricks’ and in any case, even
where it is possible, it may not be possible to mimic the French sentence struc-
ture. Inevitably this leads to inelegant translation and ‘Eurospeak’.

While the lawyer-linguists at the ECJ do take their responsibilities as translators very
seriously, it is clear from the interviews that they also feel responsibility as lawyers,
since they are effectively giving the ECJ its ‘voice’. Many of those interviewed feel that
their work is indeed akin to an exercise in comparative law:

In order to be able to translate a legal term from one language to another in
which that translation will also have force of law, the lawyer-linguist must be
able to understand both the concept in the source language and the meaning of
that concept within the relevant legal system as well as the legal system of the
country in which the target language is spoken.

Even those who would not go that far, agree that some form of legal training is necessary
in order to be able to grasp a concept from a legal system other than one’s own and
subsequently express that concept in one’s own language (lawyer-linguists at the ECJ
translate solely into their own mother tongues):

...Someone might be able to explain a legal concept to you, but without legal
training you would not be able to subsequently translate that concept into the
relevant legal language...

In sharp contrast to the comment from members of the court and their référendaires
above, the majority of lawyer-linguists interviewed pointed to the control function they
fulfil in the production of judgments:

Lawyer-linguists... have a different view of the judgment from the référendaires
or judges. Lawyer-linguists are much more focused on specific things, which
the cabinets don’t focus on. For example, [drafters of judgments] are sometimes
afraid to overuse a word and so will use a different one without realising that
there may be subtle or even not so subtle legal differences between the words.
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Thus lawyer-linguists are responsible for dealing with legal issues that arise because of
linguistic ambiguities. In the eyes of these lawyer-linguists:

Our job is not so much a linguistic one, and certainly not mere translation, but
is a legal one. (interviewee’s emphasis)

The strict separation of roles as perceived by those who work in the cabinets of judges
and advocates general (see supra) is also not always as clear as it may first seem.

The translators work on a judgment or opinion after it has been finalised. Their
job is to focus only on translating that text, not to look at the legal argumentation
which has already been decided. [référendaire]

Until 2004, the opinions of advocates general were, by convention, written in their own
mother tongues®. In general, référendaires tended to share the same mother tongue
as the advocate general for whom they worked. Thus, historically, the vast majority
of those référendaires tended to work on and draft opinions in their own languages.
Since just before the 2004 enlargement, however, a number of advocates general at the
ECJ have been drafting their opinions in one of the pivot languages®. This initiative
was introduced in 2002 by the then Head of the Translation Directorate, Alfredo Calot-
Escobar. The new convention meant that some advocates general, who in the past would
have drafted their opinions in their own languages, are now working in a language that
is not their mother tongue. This new initiative also instigated a new role for lawyer-
linguists from pivot language translation divisions: providing linguistic assistance to
the advocates general and référendaires who are drafting those opinions. That linguis-
tic assistance can range from proof-reading to extensive revision or editing of a text,
or even working alongside the référendaire/advocate general during the early stages of
drafting. Thus lawyer-linguists are now involved in a much earlier stage of the pro-
duction process than historically. This ‘linguistic assistance’ role certainly makes the
lawyer-linguists more visible in the eyes of the référendaires/advocates general with
whom they are working:

...Being involved in the drafting stage of advocates general’s opinions makes
me feel very much like a lawyer — I get the chance to show the référendaires and
advocates general that I am more than just a translator and they appreciate our
skills much more...

Editing advocates general’s opinions that are drafted in [the pivot languages]
makes me feel much more a part of the Court of Justice and not just an admin-
istrative cog in the wheel...

However, questions of the role of lawyer-linguists and their influence on the text con-
tinue to be raised in the context of this ‘linguistic assistance’:

What is the role of the lawyer-linguist where a référendaire has certain linguistic
difficulties in [the relevant pivot language]? To spend hours in discussions with
the référendaire about what he/she really wants to say? Or to suggest various
things for that référendaire to choose from? In that case, who is really writing
the opinion?

It is clear from the above that the struggle to successfully merge the two professions of
lawyer and translator sets those who work in the ECJ’s translation service apart from

both:
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[The lawyer-linguists at the ECJ] are walking a tightrope, continuously trying to
balance their responsibilities as linguists with their responsibilities as lawyers.

It is also clear, however, that in their attempts to balance that dual professional identity,
lawyer-linguists at the ECJ do contribute to the shaping of the texts that they translate.
The following section investigates some instances where such contributions, although
largely invisible in the final texts, are significant.

The Hidden Influence of Translators at the ECJ

Venuti’s claim that ‘fluency’ is considered one of the most important qualities of a ‘good’
translation does not always fit with the translation methodologies employed by lawyer-
linguists at the ECJ. Many of the factors of production of the case law of that court, such
as the nature of the law under scrutiny, the influence of the French language on the style
of judgments, the particular French used in the Court etc. as well as the element of trans-
lation, result in a case law that can appear stilted and unnatural in its language®. Rather
than domesticating practices focused on ‘fluency’ as observed by Venuti, translation at
the ECJ tends to be literal. Such literal translation can be difficult for lawyer-linguists to
produce: from a linguistic point of view they want to avoid producing texts that “read
as translations”, and from a legal point of view they may be tempted to use the obvi-
ous or closest legal equivalent in the target language. However, it can sometimes be
very important to produce a literal translation, for example, so as not to resolve an am-
biguity where the Court has wanted to preserve one. The difficulty is that, since the
deliberations of chambers are secret, and since the lawyer-linguists are not involved in
discussions about particular cases, they have no way of knowing whether an ambiguity
in a judgment in the drafting language (French) is intentional.

If you’ve been here long enough you’ll see your chickens coming home to roost!
Often you see a word or a phrase that sounds very clumsy and you translate
it using something that’s not quite literal, but sounds neater in [the target lan-
guage] and then a few years later the phrase comes back to you in another case
and you realise you shouldn’t have translated it the way you did in the first place,
because you’ve resolved an issue that shouldn’t have been resolved at that time.

We tend to translate very literally at the Court, even though the translation may
sound very awkward — the idea is to preserve ambiguity where [the members of
the Court] want it. Often the wording of a judgment is a compromise formula,
as a result of disagreement in the deliberations and must therefore be translated
very literally.

This difficulty with translating ambiguity represents the issue at the very core of
the lawyer-linguist’s role: the reconciliation of the notions of ‘law’ and ‘translation’
(McAuliffe, 2011, 2013, 2015). If approximation in translation is inevitable, as most of
the lawyer-linguists interviewed believe, how can the uniformity of EU law across 28
member states be assured?

...As in any kind of translation, it is impossible to transpose exact equivalents
when translating legal texts from one language to another.

Sometimes it is virtually impossible to translate the ambiguities or levels of ambiguity
in judgments:
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Translating ambiguity is a real problem because in some cases in some languages

you have to be more precise and therefore will lose some or all of the ambigu-

ity...in other languages you may even increase the ambiguity. (interviewee’s

emphasis)
Such divergences in the relative ambiguity of texts are particular significant in the case
of judgments the authentic version of which is in a language other than French. An
authentic version of a judgment that is less ambiguous or more precise, (or vice versa),
than the original language version that has been deliberated over by the judges®, could
have widespread implications:

...If the translation of a judgment ends up more [or less] precise than the French

original, and that translation is the authentic language version of the judgment,

then presumably lawyers and courts in the relevant member states — and per-

haps even in other member states — will follow the authentic language version

assuming that it is the correct version.
In their book The Court of Justice of the European Communities, Neville Brown and Tom
Kennedy highlight the Santillo case®” as an example of such divergence in ambiguity
between different language versions of a judgment (Brown and Kennedy, 2000). In that
case a preliminary ruling was sought on whether a lapse of time could render a “recom-
mendation to depart” invalid under Council Directive 64/221°®. The Court, in the En-
glish language version of the judgment (which was the authentic version in that case),
provided a criterion in terms of whether the lapse of time “is liable to deprive” such a
recommendation of its validity. Brown and Kennedy point out that the French language
version of the judgment (i.e. the original version that was drafted) was more precise,
employing the words “est de nature a priver”, and that the ambiguity of the English lan-
guage version of that judgment “may have misled the [UK] Divisional Court and the
Court of Appeal in their application of the ruling” (Brown and Kennedy, 2000: 284) (See
also Barav 1981). Brown and Kennedy actually classify this discrepancy between the
language version as a mistranslation that slipped through the “safeguards” in place at
the EC]J (such as having translations checked by the judge whose native tongue is that
of the language of the case). In fact, the discrepancy between the language versions in
the Santillo case is more likely to have been a result of approximation in translation than
a mistake that managed to go unnoticed by the relevant judge. It is, however, certainly
an example of the impact that translation can have and of the influence of the invisible
translators on that case law.

Such influence can be most problematic with regard to the application of EU law
at member state level, as can be seen in the 2005 Replica Sports Kit cases before the
UK Competition Appeal Tribunal®. In these cases the applicants sought to rely on the
wording of the English language judgment of the ECJ (General Court) in the Cimenteries
case®. A concerted practice is defined in paragraph 1852 of that judgment, the English
language version stating:

It is sufficient that by its statement of intention the competitor should have elim-

inated...uncertainty as to the conduct to expect of the other on the market*!.
The French language version of that definition states:

II suffit que, a travers sa déclaration d’intention, le concurrent ait élim-

iné...l'incertitude quant au comportement a attendre de sa part sur le marché”

(it is sufficient that by its statement of intention the competitor should have

eliminated. .. uncertainty as to the conduct to expect of him on the market)
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According to the French language version, for a concerted practice to exist, it is sufficient
that two competitors meet and that one receives information about the likely conduct of
the other; whereas the English language version implies that one has to indicate its own
conduct to the other*?. The Cimenteries case was relatively unusual, in that there were
nine languages of procedure and therefore nine equally authentic language versions of
the judgment (Danish, Dutch, English, French, German, Greek, Italian, Portuguese and
Spanish)®. As a result the UK Competition Appeal Tribunal compared four of those
language versions of the judgment (French, German, Italian and Spanish) and concluded
that they were “translated slightly differently” from the English language version**, and
that the French language version was indeed the ‘correct’ version. The Replica Sports Kit
cases ultimately led to the reconciliation, at member state level, of discrepancies between
different language versions of an ECJ judgment. That reconciliation was based to a large
extent on the fact that there were a number of authentic versions of the judgment in
question. However, would the ruling of the Competition Appeal Tribunal have been
any different had the English language version of the Cimenteries case been the only
authentic version of that judgment? There is, of course, a requirement, set out in the
CILFIT case that national courts compare language versions of EU legislation in order
to interpret such legislation correctly”®. Leaving aside the argument put forward by
the present author and many others that it is unrealistic to expect national courts to
be able to compare up to 24 different language versions of legislation (McAuliffe, 2011;
Kjaer, 2010)*°, one could argue that such requirement of comparison also extends to
EC]J rulings where there is more than one authentic language version of a judgment. It
would be difficult, however, to extend that argument to the majority of cases in which
there is only one language of procedure and where the Court has specifically declared
one (translated) language version of the judgment to be ‘authentic’. Under Article 267
of the Treaty on the Functioning of the European Union (TFEU) member state courts
and tribunals may refer questions to the ECJ on matters concerning the interpretation
of EU law. However, the danger is that if a member state court or tribunal reads only
one (e.g. the authentic) language version of a judgment and finds that version to be clear
and precise then some questions will never be referred to the Court of Justice, thereby
increasing the risk that the application of EU law will not, in fact, be uniform.

The influence of the Court’s invisible translators can also act as an important ‘check’
on the correct application of EU law. This ‘checking’ or ‘gatekeeper’ role is both legal
and linguistic in nature, but it will never be visible in the final text of a judgment. One
example of such ‘checking’ was highlighted in the Order of the Court in the Saetti and
Frediani case*’. The issue here centred around the use of the terms ‘réemploi’ and ‘réu-
tilisation’ in French and ‘reuse’ in English. The French term ‘réemploi’ and the English
term ‘reuse’ in the context of waste disposal are defined in various legislation and pa-
pers on the EU waste management hierarchy as referring to a substance/object that is
used again for the same purpose as that for which it was originally used*. The primary
meaning of the term ‘reuse/réemploi’ is the repeated use of non-hazardous wastes (e.g.
paper, glass etc.) in their original form*’. ‘Reuse/réemploi’ can also refer to the use of
non-hazardous products as part of a recovery operation (e.g. use as a fuel to generate
energy)®. The Saetti and Frediani case centred on the réutilisation, as fuel, of petroleum
refining by-products, which are toxic and classified as hazardous waste and therefore
cannot be ‘reused’ (except as part of a recovery operation)®. The industries in ques-
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tion in that case were burning those by-products and harnessing and using the energy
produced by that act as fuel - claiming that this was a recovery action. In the French
language version of the Order in question (i.e. the language in which it was originally
drafted), the term “réutilisation” is used to describe such use. Since that word is differ-
ent from “réemploi” as used in Directive 75/442, the drafter of the Order felt that there
should be no problem. However, while the French term “réutilisation” can be translated
into English as “recuperation” or “recovery”, the far more usual translation would be
“reuse”, which would, in fact, be problematic (in particular since the authentic language
version of most cases before the ECJ concerning waste management is English). The
“réutilisation” of the toxic waste referred to in the order is not “reuse” in the context of
a product being used again for its original purpose: rather if it is considered a waste,
it would be re-use as part of a recovery operation (and thus subject to very strict reg-
ulation). However, if the Court were to use “reuse” in English with reference to toxic
substances that would normally be considered hazardous, one might reasonably assume
that the substances in question are not to be considered hazardous (and can therefore
be disposed of without having to conform to the special criteria under Council Directive
75/442/EEC*2. In this case, the lawyer-linguist responsible for translating the order in
question spotted the potential legal problem caused by this linguistic issue, which sim-
ply had not been (and potentially could not be) conceived by the person drafting the
order. In performing her translation in this case, the lawyer-linguist had to draw upon
not only her expertise as a linguist but also her expertise in EU environmental law, bring-
ing her knowledge in each field together to solve the problem. She chose to translate the
drafter’s “réutilisation” in English as “further use”, thereby avoiding what she viewed as
the potential consequences of employing the term “reuse”

... The use of that one little word could completely change the hierarchy of
waste management in the European Union. Industries could potentially bring
an action claiming that the substances in question in those cases cannot be haz-
ardous because they are being ‘reused’ within the meaning of [Council Directive
75/442/EEC].

Such examples demonstrate that although those who translate ECJ judgments remain
largely invisible in the final texts of those judgments, their role and indeed influence on
the production of that Court’s case law can be significant. That influence, or indeed the
power, of the lawyer-linguists at the ECJ should not be underestimated. The translation
process and the input of translators, although invisible in the final texts, are an extremely
important part of the production of the ECJ’s multilingual jurisprudence. The dynamics
of translation should, therefore, play a role in our understanding of the case law of that
court.

Conclusion

The above analysis highlights the relative invisibility of lawyer-linguists in the produc-
tion of the judgments of the ECJ, and within those texts themselves. However, recent
research carried out by the present author seems to demonstrate a shift in dynamics
within the Court of Justice, brought about fundamentally as a result of the 2004 and 2007
enlargements. While enlargement was as much a pretext as a cause for some changes
that had been mooted for years™, there have been some notable shifts as a consequence
of enlargement since 2004 (McAuliffe, 2010). First, as mentioned above, the advocates
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general and their référendaires who require ‘linguistic assistance’ in drafting their opin-
ions necessarily work much more closely with lawyer-linguists than they would have
in the past. This appears to have resulted in a general shift in perception with regard to
the translation service, and for many référendaires this has led to a greater appreciation
of the role of lawyer-linguists:

...Until T had to rely on the lawyer-linguists for help with drafting I never
gave...the translation service a second thought, let alone been [sic] aware that
that [department] is made up of fellow lawyers. (interviewee’s emphasis) [AG’s
référendaire]

...Because they are also lawyers, the translator at the Court of Justice can point
out not only linguistic mistakes, but mistakes in the meaning of a legal text where
there is a lack of clarity. [AG’s référendaire]

Secondly, out of necessity, due to the huge influx of new staff at the Court of Justice,
staff training at that institution became much more structured following the 2004 en-
largement. This has meant not only that new recruits to all departments of the Court
are now more likely to learn about the workings of the court in a structured way, but
also that they tend to get to know colleagues from other departments during the course
of such training in a way that was not always possible in the past, and so the work
of lawyer-linguists and others involved in producing the Court’s case law necessarily
becomes more ‘visible’ within the Court itself (McAuliffe, 2010).

Thus, it appears that the lawyer-linguists may be becoming more visible in the pro-
cess of production of ECJ case law within the Court itself. However, given the nature of
the multilingual collegiate judgments produced by the Court it is likely that they/their
work will remain invisible in the context of the texts themselves.

There are some instances where the translator of a judgment, or their translation,
is in fact visible to an extent in the text of that judgment. In such cases the translator
deliberately translates a text in such a way as to highlight linguacultural differences
between those multilingual judgments of the ECJ and texts produced within the relevant
target language culture (e.g. national court judgments). By so doing, the translator aims
to highlight the distinct nature of EU law and the EU legal order and alert readers and
those using such case law to the fact that they are not dealing with their own national
legal language, but with a new and distinct EU legal language (McAuliffe, 2011).

The success of such strategies depends, however, on the interpretation of those texts
at the national level. Sar¢evi¢ claims that it is up to the judiciary of a multilingual juris-
diction to reconcile any differences between various language versions of multilingual
legal instruments “by ascertaining the common meaning of all the parallel texts and en-
suring that each text is interpreted and applied in accordance with the uniform intent”
(Sar¢evié, 2000: 74). Sarcevi¢ is here referring to the interpretation of multilingual legis-
lation rather than judgments themselves and certainly the ECJ has attempted to do just
that over the past half-century, (in particular though the extensive use it has made of the
procedure for reference for a preliminary ruling under Article 267 TFEU)**. The teleolog-
ical interpretative approach adopted by the ECJ has often been attributed to “language
problems” (Usher, 1981: 225-228), i.e. to the fact that there will always be linguistic di-
vergences between texts, but the ‘common meaning’ will nonetheless remain constant
(one EU legal language, expressed in 24 linguistic forms). The Court itself accepted that
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fact in Case 61/72 Mij PPW International v Hoofdproduktschap boor Akkerbouwprodukten
when it stated:

No argument can be drawn either from any linguistic divergences between the

various language versions [of an EU legislative text], or from the multiplicity of

the verbs used in one or other of those versions, as the meanings of the provisions

in question must be determined with respect to their objective.”®
Although the ECJ in that case was referring to the EU’s multilingual legislation, inter-
view data indicates that the same principle would apply at that court in cases of diver-
gences between different language versions of its own case law**. However, the ideal
situation of automatic comparison of different language versions of multilingual legal
instruments in order to determine their ‘common meaning’, before beginning any inter-
pretation process, is a relatively rare occurrence. As Saréevié (2000: 74) states:

...Judges frequently consult the other language version(s) only in the event of

alleged textual inconsistencies and/or an ambiguity or unclarity in the text of

the language of proceedings.
This appears to also be the case with regard to the interpretation of EC]J case law at the
national level, where it is practically impossible to compare 23 different language ver-
sions of either EU legislation or ECJ case law. How then can the uniform interpretation
of multilingual law, within a supranational legal order as large as the EU, be ensured?

The EC]J has, of course, attempted to cover all eventualities, by strictly applying the
rule that a national court or tribunal, against whose decisions there is no appeal, must
refer questions of interpretation of EU law, in cases pending before them, to the EC]J
under Article 267 TFEU, (unless the correct application of the rule of EU law in question
is so obvious as to leave no room for reasonable doubt)®*’. The Court has also held that,
before such courts decide not to refer a question for a preliminary ruling, they must
be convinced that the matter is equally obvious to other member state courts and to the
EC]J itself*®. In his essay Approaches to Interpretation in a Plurilingual Legal System, which
was written on the brink of the largest EU enlargement to date, Francis Jacobs (2003),
an advocate general at the ECJ between 1988 and 2005, claims that such a requirement
was rather exacting even in 1982, when the then European Economic Community had
only seven official languages, and he questions to what extent is can actually be possible
following the 2004 enlargement:

... To expect a Portuguese court to be satisfied that a matter is obvious to an

Estonian court, or a Hungarian court to verify that the same interpretation flows

from the Dutch or Greek version of a regulation?...even if the relevant court is

in a position to perform such a task, how is it then to proceed when the language

versions conflict? (Jacobs, 2003)
However, Jacobs concludes that the purposive or teleological approach adopted by the
Court of Justice, in its interpretation of EU law over many years, should provide enough
guidance for member state courts to ensure that interpretation of the multilingual leg-
islation of the EU is uniform throughout that Union:

The result of such an approach is to make less significant textual discrepan-

cies between different language versions of [EU] provisions, and to make it un-

necessary in the normal case for national courts to feel constrained to examine

umpteen different language versions. It will be more useful to focus on the way

in which the Court generally approaches provisions of the type in issue, as na-

tional courts have often shown themselves well able to do. (Jacobs, 2003)
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In spite of such reassurances, however, the question remains whether all those who use
EU law on a daily basis, (national courts, practitioners in the national and European are-
nas, legal academics etc.), will adopt the same purposive, teleological approach to the
interpretation of every provision and rule of EU law, regardless of its apparent clarity
in their own language. When it comes to multilingual law, lawyers are primarily con-
cerned with its interpretation and application. However, the situational factors of text
production cannot simply be ignored. In the case law of the EC]J such situational factors
include the role and influence of its lawyer-linguists. The question of whether shifts in
dynamics within the Court of Justice, and more “visibility’ for lawyer-linguists and their
work in the sense of Venuti’s thesis, would have an impact on the case law itself remains
to be answered. This and other research questions are currently being explored in the
ERC-funded research project ‘Law and Language at the European Court of Justice™’.
What is clear, however, is that the invisibility of the ECJ’s lawyer-linguists belies their
power in terms of the production of that court’s case law. This should not be ignored if
we wish to have a full and nuanced understanding of that case law, and of EU law more
generally.
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Notes

! The Translator’s Invisibility does not in fact provide a history of translation, and Venuti has been
criticised for his methodology in choosing a small number of western literary translators on which he
bases his analysis in that book. See e.g. Bjork (1997).

2 Although some of the data used in this paper have appeared in previous papers by the present author,
the analysis of those data in light of Venuti’s thesis on the (in)visibility of translators is novel and adds a
new element to critiques of institutional and EU translation as well as to the body of work by the present
author.

3In particular those carried out by Marc Abélés and Iréne Bellier, on the European Parliament and
Commission. See e.g. Bellier and Wilson (2000), Bellier (2000), Bellier (1997), Abélés (2004) and Abélés
et al. (1993).

4 An in-depth discussion of such themes and debates is beyond the scope of the present paper. For an
introduction to the field and these themes see Catford (1965), Pym and Turk (2001) and Robinson (2001).

> Again, a discussion of the concept and types of equivalence is beyond the scope of this paper. For an
introduction to this field see Nida (1964), Newman (1994), Kenny (2001), Koller (1995) and Toury (1980).

%See David (1985). Note that although the EU is made up of 28 member states, it technically has only
one ‘legal language’ which happens to be expressed in 24 linguistic forms. The only problem is how to
guarantee that interpretation at member state level really is uniform.

"The act of transmitting a legal message created in one language and one particular legal system into
another language and another legal system (my translation).
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8The definition of translation within supranational legal systems, such as the EU legal order, is rarely
dealt with in discussions on legal translation.

9Lawyer-linguists are currently recruited to the EU institutions with a starting grade of AD7.1, which
corresponds to a basic salary of €5612.65 per month. Translators recruited to the EU institutions start at
grade AD5.1, corresponding to €4384.38 per month basic salary (Staff Regulations of Officials of the Euro-
pean Union [as amended — OJ L 287, 29.10.2013, p. 15-62] 2014). Figures correct as of Dec 2015 — see http:
//www.europa.eu/epso or http://ec.europa.eu/dgs/translation/workwithus/staff/permanent/index_en.htm
for further info.

OWith the exception of a small number of press releases, which are sometimes translated by adminis-
trators within the Court’s Press and Information Division.

To apply for a job as a lawyer-linguist, one must pass a ‘competition’. Open competitions are or-
ganised at regular intervals in accordance with language needs and competition notices are published
in the Official Journal of the European Union. Until relatively recently the ECJ had autonomy over its
recruitment competitions, however, since 2002 those competitions have been organised centrally by the
European Personnel Selection Office (EPSO), with the first EPSO competition for lawyer-linguists taking
place in 2003.

The few exceptions to this general rule tended to be individuals from the UK or Ireland, where the
route to becoming a lawyer can be more flexible than it is in the civil law jurisdictions of other member
states and where, historically, one can choose from a vast array of degrees with varying law components.

BPrior to the involvement of EPSO in the recruitment process, competitions for posts as lawyer-
linguists consisted of written translation exams and an interview.

4 AG opinions are not included in the case law of the Court in this context since, unlike judgments
and orders of the Court, opinions are not legally binding. However, the role of lawyer-linguists in the
production of some AG opinions is discussed in more detail below.

5Cases before the EC]J are dealt with by Chambers of 3 or 5 judges. The Court may also sit as a Grand
Chamber of 15 judges or as a full court. The deliberations of all chambers are secret and the final judgments
produced are collegiate documents.

16The content and structure of the preliminary report tends to vary from judge to judge. However it
usually includes a brief introduction setting out the point of the case, a summary of the legal and fac-
tual background and the submission of the parties and observations and recommendations of the judge
rapporteur.

17 Advocates General ‘assist’ the ECJ by giving an ‘opinion’ in certain cases, analysing the various legal
questions raised in the case and discussing the application of EU law to the relevant legal issues. The
Advocate General’s opinion includes a recommendation on how he/she thinks that the Court should rule
in the relevant case. An opinion is not given in every case before the ECJ. Since 2004, if a case raises no
new questions of law, then an advocate general’s opinion is not necessary.

¥These are, in English alphabetical order: Bulgarian, Croatian, Czech, Danish, Dutch, English, Es-
tonian, Finnish, French, German, Greek, Hungarian, Irish, Italian, Latvian, Lithuanian, Maltese, Polish,
Portuguese, Romanian, Slovakian, Slovenian, Spanish, Swedish.

YIn direct actions, the language of procedure is chosen by the applicant, unless a defendant is a Member
State or a natural or legal person holding the nationality of a Member State, in which case the language
of procedure is the official language of that state. In references for a preliminary ruling under Article 267
TFEU the language of procedure is the language of the national court or tribunal making the reference
(see Rules of Procedure of the EC]J of 25 September 2012 (OJ L 265, 29.9.2012), as amended on 18 June 2013
[OJ L 173, 26.6.2013]). Member States are entitled to use their own language in their written statements
and observations and their oral submissions when they intervene in a direct action or participate in a
preliminary reference procedure.

2 Although a case may be brought before the ECJ in Irish, at the time of going to press a derogation
regarding the Irish language remains in place. Under this derogation the judgments of the ECJ are not
required to be translated into Irish and to date no case has been brought before the EC]J in Irish.
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1With the exception of the Irish language, for which there is a ‘Cell’ rather than a language division.
At the time of going to press there is one person employed in the Irish Cell and Irish has never been used
in submissions before the CJEU.

22For details of which documents are translated into which language(s) in both direct and indirect
actions before the ECJ see (McAuliffe, 2012, 2015).

ZThis reduces the number of language combinations for translation from a potential 552 to a more
manageable 134.

24With the exception of Maltese and Irish. See infra, notes 25 and 26.

%The German language division provides translations from Polish, Estonian, Finnish, Dutch, Bulgarian
and Czech; the English language division from Lithuanian, Swedish and Danish; the Spanish division
from Hungarian, Latvian, Portuguese and Croatian; the Italian language division from Slovak, Slovenian,
Greek and Romanian. The French language division provides full language coverage. Since English is the
second official language of both Malta and Ireland, it is assumed that the Maltese and Irish lawyer-linguists
are able to provide English translations of documents in Maltese and Irish where necessary. For a more
detailed explanation of the pivot translation system see McAuliffe (2008).

2 Although a case may be brought before the ECJ in Irish, at the time of going to press a derogation
regarding the Irish language remains in place. Under this derogation the judgments of the ECJ are not
required to be translated into Irish. To date no case has been brought before the ECJ in Irish.

TLecteurs d’arrét are francophone lawyers whose job it is to read the draft judgments, in French, to
ensure that they read fluently yet remain sufficiently clear and precise.

8This notion of an obligation on the part of ‘lawyers’ to be faithful to ‘the law’ is an underlying theme
in much of the literature concerning the sociology of legal professions. See e.g. Abel and Lewis 1995,
1988a,b

2For a discussion of the relationship between the concept of professional norms and cultures and the
behaviour of lawyers see, for example: Rosen 2001.

%See supra.
$1See supra.

321t is relevant here to note the concept of ‘professions of Europe’, which refers to the professional
culture that has arguably developed within EU institutions. Those working in EU institutions are engaged
in a process of ‘translating’ cultural and professional norms from their own backgrounds and national
environments, which, in turn allows those multilingual, multicultural organisations to function relatively
efficiently. Discussion of this concept is beyond the scope of the present paper, but see further Gorgakakis
2002; McAuliffe 2015.

30ver the years there have been some exceptions to that convention. For example in the 1970s Advo-
cate General Warner drafted a number of his opinions in French rather than in English (see Usher 1981.
However, it must be remembered that Advocate General Warner was bilingual. Thus, for him, drafting in
French was unlikely to be problematic.

3*English, French, Spanish, German and Italian.

%The ERC-funded project Law and Language at the European Court of Justice has demonstrated the
existence of a Court language (based on a ‘Court French’), which is a hybrid language much more formulaic
than that used in national supreme or constitutional courts. See http://www.llecj.karenmcauliffe.com for
more details and project outputs.

% Although the precaution is often (but not always) taken to send the authentic (translated) version of
a judgment for review to the member of the Court whose native tongue is that of the language of the case,
that member may not necessarily have been in the Chamber of judges that decided the particular case,
and therefore could not have a very precise awareness of the deliberations or potential ambiguities in the
judgment which may have been deliberately preserved.

*"Case 131/79 R v Secretary of State for Home Affairs, ex part Santillo [1980] ECR 1585.

$8Council Directive 64/221/EEC of 25 February 1964 on the coordination of special measures concerning
the movement and residence of foreign nationals which are justified on grounds of public policy, public
security or public health.
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%Case numbers: 1019-1022/1/03 Umbro Holdings Ltd v Office of Fair Trading; Manchester United PLC v
Office of Fair Trading; Allsports Ltd v Office of Fair Trading; JJB Sports PLC v Office of Fair Trading [2-5]
CAT 22.

“0Case T-25/95 Cimenteries CBR and Others v Commission [2000] ECR II-491.

“' My translation.

“’In the case before the UK Competition Appeal Tribunal there had been a meeting where the JJB
witness claimed that he had received information about other competitors but did not tell them what he
intended to do.

“Sometimes cases will have more than one ‘language of procedure’ (if, for example there are multi-
ple applicants or defendants holding nationalities from different member states). In such instances the
judgment is considered equally authentic in each language of procedure.

*Case numbers: 1021/1/03 and 1022/1/03 Allsports Ltd v Office of Fair Trading and JjB Sports PLC v
Office of Fair Trading [2004] CAT 17, paragraph 159.

“SCase 283/81 CILFIT v Ministry of Health [1982] ECR 3415.

#For an excellent analysis of instances when comparisons between different language versions of EU
legislation tend to be carried out by national courts, and the methods employed in such comparisons see
Derlén (2009); and for an interesting analysis of the method of interpretation of multilingual legislation
by the ECJ see Solan (2014).

47QOrder of the Court (Third Chamber) of 15 January 2004 in case C-235/02 Criminal Proceedings Against
Marco Antonio Saetti and Andrea Frediani [2004] ECR I-1005.

*8See Directive 2008/98/EC of the European Parliament and of the Council of 19 November 2008 on
waste.

“The Directive also recognizes the term ‘preparing for re-use’ (Article 3(16)).

*Council Directive 75/442/EEC of 15 July 1975 on Waste (O] L 194, p. 39-41), as amended by Council
Directive 91/156/EEC of 18 March 1991 (O] L 78, p. 32-37). See in particular R1 in Annex II B of the
Directive.

>1See Council directive 75/442/EEC, Annex II B, operation R 9 (note: such hazardous waste must be
disposed of under very specific and strict conditions).

2In the case in question, the Court decided that, in fact, the waste by-product should not be considered
a waste at all but rather an integral part of the production process, because it was to be used again, and
fully, without further processing.

3Such as the use of technology and updating of computer systems as well as the amendment of the
Court’s Rules of Procedure, which significantly changed the working methods of that institution.

Under Article 267 of the Treaty on the Functioning of the European Union, any court or tribunal of
an EU member state may request the interpretation by the ECJ of a rule of EU law if it considered such
interpretation necessary in order to rule in the case before it.

»Case 61/72 [1973] ECR 301, paragraph 14

5From the data collected to date, it is unclear as to what the relevant position may be of a translated
‘authentic’ version of a judgment in comparison with the original French version.

S"Case 283/81 CILFIT v Ministry of Health [1982] ECR 3415.
>8Case 283/81 CILFIT v Ministry of Health [1982] ECR 3415, paragraph 16.

YFor more information see: http://www.llecj karenmcauliffe.com
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Abstract. Comparative lawyers are daily faced with the need to translate in or-
der to compare, although they are not professional translators. One can thus won-
der whether Comparative Law can contribute to the field of Legal Translation and
how, especially by studying how these lawyers overcome (or fail to do so) transla-
tional and comparative obstacles that they are faced with, and by examining the
procedures applied to study and describe foreign legal systems. This article aims
to unveil the most relevant translational procedures used in four publications of
five volumes in the field of Comparative Law, which seek to introduce, disseminate
and deepen the knowledge of Brazilian Law among French lawyers and conver-
sely the knowledge of French Law among Brazilian lawyers.

Keywords: Legal Translation, Comparative Law, Procedures.

Resumo. Embora nao sejam tradutores profissionais, os juristas comparatistas,
no exercicio de seu oficio, veem-se diante da necessidade de traduzir para com-
parar, donde se pode questionar que contribuicoes o Direito Comparado pode tra-
zer ao campo da Tradugao FJuridica, analisando como eles resolvem (ou nao) os
impasses comparativos e tradutorios com que sao confrontados, examinando os
dispositivos utilizados ao estudar e descrever sistemas juridicos estrangeiros. O
presente artigo evidenciara os procedimentos tradutorios mais relevantes em qua-
tro obras, compostas de cinco volumes, que se inscrevem no ambito do Direito
Comparado e tém o objetivo comum de introdugao, difusdo e aprofundamento do
Direito Brasileiro apresentado a um publico de juristas franceses e, inversamente,
uma introdugao, difusdo e aprofundamento do Direito Francés apresentado a um
publico de juristas brasileiros.

Palavras-chave: Tradugao juridica, Direito Comparado, Procedimentos.

Introducio

Passando em revista as relacdes entre Direito Comparado e Traducdo, o eminente ju-
rista comparatista Rodolfo Sacco constata que o interesse pela traducido enquanto espe-
cificidade tedrica é bastante recente. A traducdo era considerada uma tarefa facil pelos
eruditos, pois, segundo o autor, “até os anos 80, a comunidade dos juristas do mundo
inteiro acreditava saber em que consiste a tradugio juridica. O discurso se compde de
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palavras. Para traduzir, basta procurar, na lingua da traducéo, a palavra correspondente
ao conceito expresso pela palavra a ser traduzida” (Sacco, 2011: 161). Fundamentavam-
se entdo na crenca de que as palavras sendo filhas da racionalidade supostamente teriam
uma vocacdo para o universal:

As linguas faladas pelas nacdes civilizadas (ndo havia muita preocupacéo com as
outras) dispdem evidentemente da palavra conveniente para nomear o conceito.
Aquele que enuncia a regra do direito (primeiramente, o legislador, em seguida, o
juiz e o tedrico) pensa conceitos, fala uma lingua, e encontra na lingua a palavra
que corresponde ao conceito.

Neste clima, traduzir era uma tarefa mecénica. Esta consistia em repetir, na lin-
gua da traducéo, as palavras correspondentes. Qualquer aluno do quarto ano, ja
a par do dicionario juridico, podia executar tal tarefa. (Sacco, 2011: 16)*

Esta ingénua crenga comeca a ser abalada quando diferentes experiéncias tradutorias vi-
vidas em varios paises apontam para os frageis resultados que nao permitem que se con-
tinue tdo impunemente a sustenta-la. A diversidade cultural fala mais alto, e observa-se
que legislagdes comuns sdo desigualmente aplicadas segundo as especificidades cultu-
rais dos diversos paises por elas concernidos. A crenca da universalidade dos conceitos
juridicos cede pouco a pouco lugar a apreensdo do direito enquanto produto especifico
de uma lingua-cultura. A objetividade dos conceitos juridicos também é colocada em
causa e a interpretacdo ganha lugar de destaque. Segundo Sacco,

A grande hermenéutica — com Heidegger e Gadamer — demonstra que o sentido
da palavra e do discurso — a saber, a ligacdo entre a lingua e a significacéo — existe
apenas na mente daquele que fala e na mente daquele que ouve e interpreta. O
homem que escuta é dotado de um saber e de uma experiéncia, e este saber e
esta experiéncia condicionam a interpretacdo. O intérprete “pré-compreende” o
texto. (Sacco, 2011: 16)

O campo juridico comeca a ficar mais aberto a infiltracido de novas pesquisas e, em 1986,
por sugestdo do proprio Rodolfo Sacco, introduz-se pela primeira vez, no 12° Congresso
da Academia Internacional de Direito Comparado, que tem lugar nas universidades de
Sidney e Monash, na Australia, a tematica da “traducéo juridica” dentre os topicos a
serem abordados. O fruto desses debates resultou num ntimero especial sobre a Tradu-
cdo Juridica da revista Les cahiers de droit (1987), editada pela Faculdade de Direito da
Universidade de Laval.

Logo na Introdugao, Michel Beaupré (1987: 735), encarregado de apresentar os tra-
balhos publicados, ressalta:

Tentando definir o que é a traduco, esses textos relatam a variedade de métodos
e estilos de tradug¢io, bem como a importancia do contetdo cultural da lingua ju-
ridica. Os obstaculos criados pela especificidade cultural de uma lingua juridica
em relacdo a outra e pela afinidade relativa das linguas nas quais um texto ju-
ridico deve se expressar sdo analisadas em relacdo a outro problema: aquele da
recepcéo de novos institutos juridicos no interior do sistema juridico em questéo.
Por fim, propde-se que os juristas e o Direito Comparado tenham um papel mais
importante no processo de elaboracéo dos textos juridicos plurilingues, processo
em geral confiado unicamente aos tradutores.

Beaupré (1987: 739) salienta, como resultado do relatério australiano, que as metodolo-
gias mais significativas para responder a tarefa tradutoria sdo:
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1. a equivaléncia formal (tradugéo literal);

2. aequivaléncia funcional (traducéo nao-literal);
3. o empréstimo ou transcri¢ao;

4. o neologismo®.

Rodolfo Sacco, por sua vez, no artigo Um ponto de vista italiano, da mesma revista, expde
varias das ideias que ja havia formulado em seu livro Introducdo ao direito comparado,
publicado em 1980 na Italia. Fundamentalmente, o comparatista constata que “as verda-
deiras dificuldades de traduzir sdo devidas [...] ao fato de que a relacdo entre palavra e
conceito ndo permanece igual a si mesma em todas as linguagens juridicas” (Sacco, 2011:
57). Para paliar esta auséncia de correspondéncia, dois mecanismos sao observados em
situacOes particulares: a imposicdo pelo legislador que decreta que a tradugao do termo
x em dada lingua ¢é igual a y na lingua de traducéo, fazendo com que os termos passem,
por forca de determinacéo legislativa, a ter o mesmo significado. Esta func¢ao, segundo
o autor, também pode ser reservada a doutrina juridica que pode cunhar equivaléncias
entre expressdes. O segundo mecanismo é o da traducao-recepcio de sistemas juridicos
que oferece a ocasido para a criagdo de neologismos.

Num artigo posterior, Lingua e Direito (1999), Rodolfo Sacco chega mesmo a defender
a legitimidade deste ultimo procedimento que, segundo o autor, foi responsavel pela
criacdo de vérias linguas juridicas nos séculos anteriores, afirmando que “talvez o futuro
das linguas do direito se encontre nas tradugdes-adog¢des”, pois assim “cada lingua seria
mais rica, e as possibilidades de passar de uma lingua para outra seriam automaticas”
(Sacco, 1999: 154).

Entretanto, essas duas situacdes especificas ndo cobrem o ambito da traducéo ju-
ridica como um todo. Uma das solugdes possiveis defendidas por Sacco desde 1980, e
reiterada em artigos posteriores, para se encontrar um termo mais adequado na tradu-
cdo, é o estudo dos genotipos para a criagdo de fenodtipos. O gendtipo corresponde a
nocao superabstrata e o fendtipo corresponde a suas manifestacdes empiricas. A titulo
de exemplo, ele assevera:

O artigo 1101 do Cddigo de Napoledo identifica contrato e convengéo (gendtipo),
o artigo 1108 identifica o contrato com consentimento + causa (fenétipo). En-
quanto o gendtipo reduz a noc¢do aos elementos mais indispensaveis, o fenétipo
acrescenta frequentemente ao gendtipo um elemento que a escolha do direito
positivo torna necessaria para a eficacia juridica do fato (aqui a causa). (Sacco,
1999: 149)

Para garantir o éxito da correspondéncia, o jurista deve adotar algumas atitudes (Sacco,
2001: 66-67). Na falta do termo preciso, “é melhor explicar que traduzir”. Pode-se igual-
mente escolher ndo traduzir, opcido muito frequente na macrocomparacio. Deve-se indi-
vidualizar bem as diferengas entre os termos nas duas linguas antes de traduzir. Pode-se
langar méo de neologismos apenas para expressar significados do termo estrangeiro que
ndo existem na lingua da tradugéo.

Em todo caso, o comparatista — traduza ou ndo — ndo pode transferir uma nogéo
de um sistema estranho ao proprio sistema conceitual sem tomar certas pre-
caugdes. Ele deve, isto sim, buscar nas regras operacionais os denominadores
comuns dos diversos sistemas conceituais, para avaliar divergéncias e concor-
dancias. Quando, por exemplo, um italiano deva examinar o trespass (inglés),
devera procurar reduzir o trespass a conceitos mais elementares: suponhamos
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que, assim procedendo, ele encontre os conceitos de violéncia, coisa imével, vio-
lacdo, ingeréncia sobre a coisa sem permissdo de quem detém o direito. Poder4,
a seguir, verificar que a nocao de violéncia pode ser diferente da nossa, no sen-
tido que implica ou requer qualquer coisa mais ampla, ou mais restrita, do nosso
conceito, e talvez descobrira que a contrariedade a vontade do titular se entende
em um sentido diverso daquele que nos é usual. Surge assim o problema de bus-
car as correspondéncias entre as diversas categorias. Esta obra de reducéo das
categorias de um ordenamento as de uma outra area cultural pode ser chamada
de “homologacido”. (Sacco, 2001: 67)

E fundamental reconhecer que os juristas do Direito Comparado nio buscam na linguis-
tica nem na linguistica aplicada nenhum subsidio para a analise e para a teorizacéo de
suas reflexdes. Desconhecem, e nem procuram conhecer, os teéricos fundadores do pen-
samento linguistico. Funcionam monadicamente como se o campo do Direito tivesse
todas as respostas para as questdes de lingua e de traducdo, o que acaba por resultar em
conceitos, no minimo, ingénuos e preconceituosos.

Tampouco reconhecem e/ou dialogam com os principios que fundam a lexicologia,
a lexicografia e a terminologia, embora as questdes levantadas centrem-se em “termos”
e “fraseologias” proprias do Direito. Por outro lado, ndo se vé nenhuma discussio sobre
questdes de ordem enunciativa e discursiva, o que redunda, em geral, em reflexdes pobres
e empobrecedoras.

Como trabalham os juristas comparatistas

Embora nao sejam tradutores profissionais, nem tedricos relevantes para o campo dos
Estudos da Traducdo, o oficio da comparagao obriga os juristas a traduzir. Trata-se entdo
de analisar as contribui¢des que o Direito Comparado pode trazer ao campo da Tradugao
Juridica, examinando como resolvem (ou nao) os impasses comparativos e tradutdrios
com que sao confrontados, evidenciando os dispositivos utilizados pelos juristas compa-
ratistas ao estudar e descrever sistemas juridicos estrangeiros.

Valérie Dullion, em seu pioneiro artigo Droit comparé et traduction juridique en
France entre 1830 et 1914°, busca investigar a constitui¢io do campo do direito comparado
na Franca e suas relagdes com a traducéo juridica para fins documentais, segundo uma
abordagem histérica fundamentada na concepgao da tradugdo como modo de transfe-
réncia cultural. Ela analisa dois casos com vistas a apreender as maneiras de traduzir e
as reflexdes sobre a tradugio e sua pratica (Dullion, 2005: 480).

A primeira traducdo analisada é La Concordance entre les codes civils étrangers et le
Code Napoléon, de Fortuné Anthoine de Saint-Joseph (1840) sobre a qual constata que o
projeto de traducéo é totalmente etnocéntrico: “uma série de legisla¢des estrangeiras sao
apresentadas, simultaneamente, através de um rigido esquema oriundo da cultura-alvo”
(Dullion, 2005: 485). Tal procedimento era bastante comum na época.

A segunda traducao analisada, o Code civil allemand traduit et annoté par le Comité
de législation étrangére et la Société de législation comparée (1904-1914) (Dullion, 2005:
486), foi dirigida pelo eminente Raymond Saleilles, e lhe parece um bom exemplo para
dar conta de como os comparatistas concebem a traducao, fundamentada na relevancia
dos paratextos:

[...] O texto legislativo (“texto primario”) é acompanhado por um conjunto de
anexos: uma introducdo, varios léxicos e quadros. O corpo da obra comporta
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notas, verdadeiros comentarios estruturados e seguidos de referéncias, que ocu-
pam em geral a maior parte da pagina. O conjunto preenche quatro espessos
volumes.

Um estudo da maneira de traduzir salienta um emprego engenhoso do paratexto
para resolver os problemas terminolégicos ligados a néo-coincidéncia das no-
¢Oes juridicas. Preocupado em restituir fielmente a tecnicidade que caracteriza a
linguagem do BGB, o Comité de legislacao estrangeira optou por uma “estratégia
em dois patamares”. O texto primario prima pelo literalismo de uma verséo inter-
linear; os termos sdo traduzidos por equivalentes linguisticos fixados de uma vez
por todas. O paratexto segue um procedimento mais orientado para o publico-
alvo: é ali que o comparatista estabelece uma relacdo com as nog¢des do direito
francés, efetuando a transposicdo juridica sob os olhos do leitor. Nesse patamar,
os termos aleméies encontram equivalentes multiplos (empréstimo, equivalente
linguistico, perifrase, equivalente funcional). O conjunto dos elementos de pa-
ratexto forma um ambiente interpretativo para a terminologia. No que tange
aos outros aspectos do discurso juridico (por ex. a fraseologia), o procedimento
do Comité deixa mais perplexo: a traducdo permanece bastante presa a fonte no
texto primario mesmo quando essa escolha ndo pode ser motivada por diferencas
entre direitos. (Dullion, 2005: 486—487)

Vejamos agora qual a incidéncia e a relevancia dos procedimentos acima elencados no
estudo de quatro obras, compostas de cinco volumes, que se inscrevem no ambito do
Direito Comparado e tém o objetivo comum de introducéo, difusdo e aprofundamento
do Direito Brasileiro apresentado a um publico de juristas franceses, e igualmente uma
introducdo, difusdo e aprofundamento do Direito Francés apresentado a um publico de
juristas brasileiros. Sao elas:

1. Wald, Arnoldo e Jauffret-Spinosi, Camille. (Orgs.). (2005). Le droit brésilien: hier,
aujourd’hui et demain. Paris: Société de Législation Comparée.

2. Almeida, Domingos Paiva de (Org.). (2006). Introduction au droit brésilien. Paris:
L’Harmattan.

3. Costa, Thales Morais da. (2009). Introdugdo ao Direito Francés. Vols I e II. Curitiba:
Jurua.

4. Bermann, George A. e Picard, Etienne (Orgs.). (2011). Introdugdo ao Direito Fran-
cés. Rio de Janeiro: Forense.

Embora ndo se trate aqui de traducéo stricto senso, nio havendo um “original” a partir
do qual o comparatista traduza, mas sim da traducdo enquanto operagdo de reformula-
¢do mental e enquanto comparagao de sistemas juridicos de uma lingua-cultura para a
outra, analisaremos as funcdes e os aportes que o Direito Comparado pode trazer ao
campo da Tradugao Juridica, examinando como sao tratados os impasses comparativos
e tradutorios com que sdo confrontados.

A obra Le droit brésilien hier, aujourd’hui et demain, publicada por ocasido do ano do
Brasil na Franca, em 2005, foi coordenada por Arnoldo Wald e Camille Jauffret-Spinosi,
prefaciada por Guy Canivet, Primeiro Presidente da Corte de Cassacdo Francesa, e por
Ellen Graci Northfleet, Vice-Presidente do Supremo Tribunal Federal na época. Ela conta
com artigos de distintos juristas e professores universitarios, além do relevante curso de
Doutorado sobre Direito Brasileiro, de René David. No preambulo, os coordenadores
fazem a seguinte mencao a traducao:
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Alguns textos foram escritos em portugués e sua traducéo quis respeitar o estilo
e o espirito do autor, o que levou por vezes a se manter expressdes que poderdo
parecer estranhas aos leitores franceses. E o preco a pagar a fidelidade para que
o tradutor nio se torne traidor (traduttore traditore). (Wald e Jauffret-Spinosi,
2005: 21)

Ao final, é feito um agradecimento a tradutora Isabelle Nieto. Convém salientar, contudo,
que, excetuando-se o curso de René David evidentemente escrito em francés pelo autor,
nenhuma outra mencao é feita nos textos publicados, o que acaba por impedir que o
leitor saiba que textos teriam eventualmente sido escritos em lingua francesa por juristas
brasileiros conhecedores do idioma, e que textos teriam sido efetivamente traduzidos.

A obra Introduction au droit brésilien, coordenada por Domingos Paiva de Almeida,
foi publicada na Franca em 2006. Os quinze autores responsaveis pelos artigos sao jo-
vens juristas que, ap6s a formacéo inicial no Brasil, foram fazer Doutorado na Franga.
Nenhuma mencéo particular é feita a traducio, o que faz crer que os textos foram produ-
zidos em lingua francesa pelos proprios autores. Isto se confirma no elogioso prefacio do
Professor emérito da Universidade de Paris I Panthéon-Sorbonne, Michel Fromont, que
enfatiza: “E preciso felicitar os autores por seu dominio da lingua francesa, mesmo que
alguns “brasilianismos” surjam de tempos em tempos. Poucos juristas franceses seriam
capazes de escrever em portugués numa lingua tdo clara e tdo rigorosa” (Almeida, 2006a:
8).

A obra coletiva, em dois volumes, Introducdo ao direito francés, sob a coordenacéo
de Thales Morais da Costa, publicada em 2010, é o resultado da reflexdo de jovens auto-
res brasileiros e franceses com dupla formacao juridica no Brasil e na Franca, a maioria
deles tendo participado também da obra anterior. Cada um foi responsavel pelo capi-
tulo da area de conhecimento em que realizava estudos de P6s-Graduacao na Franga.
Esta obra, também prefaciada por Michel Fromont e por Francisco Rezek, ex-ministro
do Supremo Tribunal Federal, foi diretamente inspirada pela obra Introduction au droit
brésilien, supracitada.

O coordenador assina um terceiro prefacio no qual observa que a equipe teve um
cuidado particular com a traducéo:

O trabalho de coordenacio envolveu, também, a uniformizacdo da traducio dos
conceitos franceses. A preparacio do glossario bilingue ofereceu aos autores a
ocasido de debater sobre a melhor tradu¢éo para cada um dos termos do vocabu-
lario juridico francés. Obtido o consenso quanto a tradugio, o vocabulario dos
capitulos foi harmonizado de modo a assegurar a inteligibilidade do conjunto da
obra. (Costa, 2009: 36)

Sobre o glossario que figura ao final dos dois volumes da obra, Costa explicita:

O livro termina com um glossario francés-portugués e portugués-francés com
as principais dificuldades de vocabulario. Nio se trata de um dicionério bilingue
com pretensdo a universalidade. O Gnico propoésito é traduzir os termos técni-
cos de maior complexidade para o jurista brasileiro. Nem sempre a traducéo de
tais termos foi consensual entre os autores. Alguns conceitos receberam mais de
trés proposicdes diferentes de traducdo. O glossario que se encontra no final da
obra apresenta as traducdes adotadas por unanimidade ou, na falta desta, pela
maioria dos autores.
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Em alguns casos, porém, constatou-se que a traducdo seria impossivel ou ten-
denciosa. Optou-se, entdo, por dar a definicdo em portugués do termo técnico
francés. (Costa, 2009: 36)

A quarta obra analisada, Introducdo ao direito francés, também foi escrita por diferentes
juristas especialistas, sob a edicdo de George A. Bermann e Etienne Picard (2011). Ela
tem uma particularidade em relacdo as obras precedentes: ¢ a Unica obra inteiramente
traduzida, e por traducdo indireta, primeiramente do francés para o inglés, e posterior-
mente do inglés para o portugués. Logo de inicio, Bermann agradece a cinco alunos
da Faculdade de Direito de Columbia pela traducio que fizeram de capitulos da obra do
francés para o inglés.

Publicada em 2011, pela Forense, a obra foi traduzida de Introduction to French law
por Teresa Dias Carneiro, com revisio técnica de Francisco Bilac M. Pinto Filho (capitulos
1 e 2) e de Monique Geller Moszkowicz (Capitulos 3 a 17).

Considerando-se que o corpus deste estudo de natureza qualitativa é formado e in-
formado por juristas comparatistas franceses e brasileiros, oriundos de sistemas juridi-
cos distintos, fundamos nossa observacdo nos modos de comparagao e de tradugao, com a
finalidade de salientar seus procedimentos. A questdo subjacente a pesquisa incidiu so-
bre eventuais semelhancas ou distin¢des nas formas de traduzir. Os procedimentos aqui
elencados diferem em parte, no recorte e no escopo, daqueles apresentados por Susan
Sar¢evi¢ em sua obra, New approach to legal Translation (2000), obra de referéncia e de
leitura obrigatdria para todos aqueles que examinam questdes de tradugao juridica®.

A metodologia utilizada fundamentou-se na observacao das recorréncias no corpus
do tratamento dado pelos juristas as divergéncias nocionais e institucionais de um sis-
tema juridico a outro nas duas direcdes: do direito brasileiro ao direito francés e vice-
versa, sem, entretanto, buscar quantifica-las. Como ressalta Valérie Dullion, em seu ar-
tigo Droit comparé et traduction juridique en France entre 1830 et 1914, “com efeito, a
maneira de traduzir se extrai das regularidades observaveis nas escolhas de traducéo
concretas” (2005: 484-485) que se inserem, segundo a autora, no “projeto de traducio”,
proposto e estudado por Antoine Berman (1995).

A analise que aqui apresentamos dos procedimentos tradutorios utilizados em qua-
tro obras examinadas indica uma conformidade nos modos de comparar e traduzir que
repousam fundamentalmente em cinco grandes principios: o empréstimo, a literaliza-
¢do, os recursos metalinguisticos, 0s recursos perifrasticos e parafrasticos, e a equivaléncia.
Como ja salientado, as obras examinadas sao fruto do trabalho de inimeros juristas que
assinam diferentes artigos. Para evidenciar o fato de que a diversidade autoral nao im-
plica necessariamente diferenca de procedimentos e para nio descaracterizar a autoria
de cada um, nos excertos apresentados, os créditos serdo atribuidos a cada um dos ar-
ticulistas. Contudo, nas referéncias ao final desse artigo, apenas os coordenadores das
publica¢des em foco foram mencionados.

Empréstimo

O empréstimo® é uma marca indefectivel da comparacio-traducéo dos juristas. Ele pode
vir desacompanhado e corresponder a ndo-traducao, preconizada em alguns casos por
inimeros comparatistas, dentre os quais Rodolfo Sacco (2001), René David (1950; 2002)
e Jacques H. Herbots (1987). Este ultimo, fazendo coro com a classe, enfatiza que “nio
traduzir um termo juridico que significa uma realidade juridica desconhecida no sistema
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para o qual se traduz é um excelente conselho dado de longa data aos comparatistas.
[...] Contudo, deve-se evitar exageros, e isto é uma questdo de faro e bom senso” (1987:
830).

E preciso, contudo, evidenciar que o abundante emprego de palavras estrangeiras
nas obras examinadas nem sempre ¢é justificavel por alguma necessidade de clareza e de
inteligibilidade. Ao contrario, em alguns casos, parece totalmente supérfluo para esse

fim.

Um contrato desse tipo é completo, exceto que as partes podem ter adiado sua
concluséo até algum evento posterior, como a assinatura de um acte authenti-
que (perante um notaire) ou a obtencdo de um empréstimo etc. (Tallon, 2011:
251)°)

Os magistrats de siége sio inamoviveis (art. 64), garantia que nio se aplica
aos magistrats du parquet. A independéncia desses tltimos ¢ ilimitada, ja que
a organizacdo do Parquet é hierarquizada, seus membros estdo sob a direcéo
e o controle de seus superiores hierarquicos e sob a autoridade do ministro da
justica, chamado também Garde des Sceaux (chanceler). (Melo-Fournier, 2009:
596)

Au Brésil, les moyens de I'action administrative sont expliqués a partir de caté-
gories conceptuelles que le juriste francais reconnait aisément. C’est ainsi que
tout manuel ou traité de droit administratif brésilien réserve une place spéciale
a I’étude du ato administrativo, du contrato administrativo, du dominio
publico, de la fungdo publica, etc. (Almeida, 2006b: 127)

Ainsi, les droits contractuels, tout en exercant une fonction sociale, constituent
des droits acquis (art. 5, XXXVI) et profitent, selon la Constitution, de la protec-
tion du respect a la procédure 1égale — due process of law (art. 5, LIV). (Wald,
2005¢: 243)

Para além da veracidade de afirmacdes que podem parecer equivocadas como a “indepen-
déncia” do “magistrat do parquet”, no segundo excerto, ndo ha nenhuma razédo objetiva
para néo traduzir “ato administrativo”, “contrato publico”, “dominio publico” e “fungao
publica”, pois ha equivalentes para tais termos, levando a crer que a estratégia de nao-
traducdo esta a servico da criacdo de imagens de jurista.

A auséncia da terminologia como suporte tedrico mostra-se indesejavel, posto que
ela necessariamente colocaria os diversos sistemas em perspectiva, comparando-os mais
embasadamente e permitindo que aspectos vinculados a diversidade dos sistemas juri-
dicos da Franca e do Brasil fossem salientados sob outro prisma, evitando aproximacoes
errdneas e equivocos e apontando para questdes linguisticas problematicas que pode-
riam ser trabalhadas a contento na traducio.

Literalizacao

A literalizacdo é o procedimento tradutério mais buscado pelo jurista. O comparatista
s6 ndo procede assim quando esgotadas todas as possibilidades de compreensdo pela
literalizacdo. Esta parece ser uma salvaguarda de erros possiveis, mesmo que ndo se
mostre sempre eficaz para a inteligibilidade da traducao (Monjean-Decaudin, 2012).
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Em vez disso, decidiu que, em caso de conflito entre uma lei e um tratado, ca-
bia aos juizes ordinarios (tanto judiciarios quanto administrativos) aplicar
este Ultimo em vez de a primeira. (Troper, 2011: 31)

Os deputados e os senadores tém a faculdade de apresentar “proposi¢des de lei”
(art. 39) perante a casa legislativa respectiva (art. 39)*

* Nota 87: O sistema constitucional francés distingue as “proposicdes” e os
“projetos” de lei. Os primeiros sdo textos que procedem do Parlamento; os se-
gundos emanam do Governo. (Merlin e Martins, 2009: 129)

La fonction législative du Président de la République a été (...) extrémement
renforcée. Ce que l'on attribue a une interprétation extensive des dispositions
relatives a I’édiction des mesures provisoires™ par le pouvoir exécutif.

La mesure provisoire est un instrument normatif, emprunté aux institutions
politiques italiennes et qui consiste en une sorte de décret présidentiel ayant
force de loi, utilisé en cas d’urgence ou pour défendre un intérét particulier (art.
62).

* Note 77: En langue portugaise, il s’agit des “medidas provisérias”. (Tupi-
assu, 2006: 35)

D’autre part, la mission d’unification de la jurisprudence nationale, qui était at-
tribuée exclusivement a la Cour Supréme, a été partiellement confiée, en ce qui
concerne l'interprétation et 'exécution de la législation infra-constitutionnelle,
au Supérieur Tribunal de Justice (STJ), le Supréme Tribunal Fédéral (STF)
maintenant la compétence pour décider, en dernier ressort, les procés dans
lesquels une question constitutionnelle avait été suscitée et les habeas corpus.
(Wald, 2005a: 188)

Nio é demais ressaltar que tais traducdes literalizadas partem de termos amplamente
utilizados na lingua juridica brasileira. Excetuando-se a obra coordenada por Bermann
(2011) que, como visto, consiste numa dupla tradugdo, primeiramente do francés para o
inglés, e, em seguida, do inglés para o portugués, todos os outros excertos das outras
obras nao traduzem a partir de alguma obra original. Entretanto, as trés obras de exposi-
cao do Direito estrangeiro que nao constituem traduc¢des propriamente ditas apresentam
procedimentos totalmente similares aqueles da obra traduzida.

Os recursos metalinguisticos

No corpus analisado, recorre-se com frequéncia a mengdo, fendmeno linguistico em que
a palavra é objeto nao de um uso, mas é empregada para descrever seu proprio aconte-
cimento, colocando-se a servigo de um gesto metalinguistico. No recurso a nomeagao,
que constitui um ato de criacdo linguistica no qual o enunciador designa algo ou al-
guém, distinguindo-o de outro ou outrem, o enunciado e o enunciador ele proprio sao
enfatizados, trazendo a tona o carater outro de todo discurso.

Em toda sua obra, a linguista Jacqueline Authier-Revuz (1998) se dedica a estudar
minuciosamente o discurso outro e as ndo-coincidéncias do dizer e sua heterogeneidade
radical, examinando linguistica e discursivamente, entre outros procedimentos, a moda-
lizacdo autonimica, circunstancia em que o dizer se autorepresenta. Nesta modalizagao,
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o enunciador, numa perspectiva reflexiva, superpde a seu dizer sobre o mundo um dizer
sobre as palavras.

A autora faz um amplo inventario das mais variadas formas pelas quais o enunciador
comenta seu dizer, através de aspas, italicos, glosas, expressdes como: isto é; ou seja; o
que significa que; o que se chama, etc.

O discurso do direito comparado recorre com muita frequéncia a essas expressoes
que atestam e significam a presenca da alteridade.
Se, apesar de tudo isso, o promotor ptblico decidir prosseguir com o processo, ele
tem a sua disposicao varios procedimentos técnicos. No caso de crimes e delitos
complexos, ele pode invocar a jurisdi¢do do magistrado investigativo por um pro-
nunciamento “introdutério” (réquisitoire introductif), que abre uma assim cha-
mada investigacdo preparatoria (instruction préparatoire). (Pradel, 2011: 171)

Nota 97: Optou-se, neste artigo, por utilizar a locu¢iao “ajudas pablicas”, pre-
valente no Brasil. E cedico que, em Portugal, ha uma preferéncia pela
locucao “auxilios publicos” — é este o termo usado na traducao oficial
portuguesa do Tratado que estabelece a Unido Europeia. Em francés, fala-se
em “aides publiques”. (Jorddo, 2009: 339)

Note 36: En langue portugaise, cette autorité s’appelle prefeito. Il s’agit d'un
faux-ami du terme “préfet” en francais, dans la mesure ou le prefeito bré-
silien — traduit ici par “maire” — n’a aucun lien de subordination a I’égard du
chef de 'exécutif de 'Union fédérale. (Tupiassu, 2006: 23)

Par ailleurs, le droit anglais a été toujours rebelle a la réception du concept
d’acte juridique, utilisant des dénominations variées pour les [sic] désig-
ner, comme legal acts et juristic acts, ce qui rend difficile la traduction exacte
du mot Rechtsgeschdft, du langage juridique allemand, tandis que les Francais
le traduisent par acte juridique. (Fradera, 2005: 212)

Recursos perifrasticos e parafrasticos

Juristas como Rodolfo Sacco (2001: 66-67) preconizam que, diante da impossibilidade
de traduzir, é preferivel explicar. Para explicitar um conceito, instituicdo ou instituto
que nao sejam traduziveis em outra lingua-cultura e no sistema juridico estrangeiro, os
juristas lancam mao da retorica, utilizando tanto a parafrase no desenvolvimento expli-
cativo de uma unidade ou texto quanto a perifrase, que traduz um termo nico por uma
sequéncia de palavras, uma locugio, definindo-o ou parafraseando-o.

E relevante ressaltar a importancia do paratexto no Direito Comparado. Efetiva-
mente, observa-se um conjunto significativo de Prefacios, Posfacios, Comentarios, Notas
de rodapé. Os recursos metalinguisticos, perifrasticos e parafrasticos utilizados para a
explicitacdo de conceitos, instituicdes e outros fazem-se onipresentes neste tipo de dis-
curso, e nao apenas no corpo principal do texto.

Valérie Dullion (2000) enfatiza que o ambito da traducéo erudita feita e/ou coorde-
nada por juristas comparatistas tem um cunho particular, pois insere-se no que a teoria
funcionalista da traducao chama de traducdo-documento, que tem como objetivo infor-
mar sobre o Direito estrangeiro, sendo do ambito da doutrina e da cooperacéo judicial
entre os paises. A traducdo desses textos tera obrigatoriamente objetivos juridicos e des-
tinatarios diversos da traducgdo-instrumento, que visa a produzir um texto que tera um
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valor no Direito aplicavel no pais receptor da traducdo e terd o mesmo valor juridico
que o original a que se refere. Esta distin¢do tipologica é fundamental, uma vez que o
tradutor juridico profissional, diferentemente do jurista comparatista, se deparara geral-
mente com a necessidade de traduzir outros tipos de discursos juridicos, como o discurso
decisério e o normativo, que suscitam outros niveis de dificuldade.

Quando uma lei que seja, de fato, inconstitucional da direitos efetivos a uma
autoridade administrativa de praticar um ato administrativo, os tribunais admi-
nistrativos nédo serdo capazes de anular esse ato com base em uma lei inconsti-
tucional, uma vez que falta a esses tribunais autoridade para reexaminar a cons-
titucionalidade das leis. Caso os tribunais administrativos invalidem um ato ad-
ministrativo com base nisso, eles, na verdade, estido se atrevendo a reexaminar
atos do legislativo. Nessa situacao, a lei forma um tipo de “tela” entre o
ato administrativo e os dispositivos constitucionais, que o ato transgride
(théorie de la loi-écran). (Bermann e Picard, 2011: 95)

A instrucio do processo ocorre perante o juge de la mise en état, que é um ma-
gistrado do tribunal designado pelo presidente para preparar o processo
para o julgamento. (Moritz e Costa, 2009: 522)

L’entité qui regroupe les défenseurs publics, la Defensoria Publica, a été
reconnue par la Constitution fédérale comme “une institution essentielle a la
fonction juridictionnelle de I'Etat, ayant la tAche de fournir de I'orientation ju-
ridique et de défendre les nécessiteux devant toutes les instances en conformité
avec I’énoncé de larticle 5, LXXIV”. (Melo-Fournier, 2006: 399)

Dans les favelas de Rio de Janeiro, cette séparation entre le sol et la surface
est pratiquée depuis des années, et constitue la figure du “droit de dalle”:
on construit le plan inférieur et on vend le droit de dalle a une autre personne,
pour qu’elle y construise, tout ceci de facon spontanée, sans disposition législa-
tive. (Tepedino, 2005: 376)

Equivaléncia

As designagdes sobre os diversos tipos de equivaléncia variam de um tedrico para outro.
No ambito juridico, diferentes tedricos salientam que diante da impossibilidade de lite-
ralizacdo, deve-se lancar mao da equivaléncia dita funcional. Este procedimento consiste
em substituir um vocabulo ou expressao da lingua original por outro(s) na lingua da tra-
ducédo que lhe seja(m) funcionalmente equivalente(s). Optar pela equivaléncia funcional
na tradugdo juridica “significa aceitar que a tradugio seja uma atividade que pode ser
qualificada de analogica, no sentido de que ndo é uma ciéncia que comporta termos pre-
cisos e univocos, mas, antes, termos aproximados, a rigor equivalentes, e quase sempre
desiguais” (Gonzalez, 2003: 50).

No corpo dos textos pesquisados, encontram-se tradugdes que respondem ao proce-
dimento da equivaléncia funcional, seguidas ou ndo de inimeros comentarios que expli-
citam o uso de termos, comentam as semelhancas e dessemelhancas, as correspondéncias
parciais, e que tratam do plano inevitavel das ndo equivaléncias. Os campos dos recursos
metalinguisticos, perifrasticos e parafrasticos e aquele da equivaléncia se entrecruzam
com fins de garantir um minimo de explicitacéo.
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E fundamental salientar que estamos aqui numa outra perspectiva de traducio.
Como assevera Gladys Gonzalez, a no¢do de equivaléncia é uma operagéo tradutoria

considerada como um processo dindmico de producéo e ndo como um mero pro-
cesso de substituicdo de estruturas ou de unidades preexistentes numa lingua por
aquelas de outra lingua. A equivaléncia ideal é, pois, aquela que, numa situagéo
de assimetria, permite que o texto de chegada funcione ou tenha uma utilidade,
uma finalidade pratica na cultura receptora da traducio. (Gonzalez, 2003: 41)

Seguem os excertos:

Em Estados centralizados, as normas locais sdo produzidas por autoridades na-
cionais ou por autoridades locais nomeadas e controladas por autoridades na-
cionais. Assim, na Franca, o Governador da Provincia (préfet) nio é uma
instituicdo descentralizada porque esse alto servidor civil, que atua como chefe
de varios servicos do Estado em cada département (isto é, apenas uma parte do
territério nacional), é nomeado pelo executivo e pode ser destituido pelo execu-
tivo a qualquer momento. (Troper, 2011: 33)

Cet ordre tridimensionnel était assuré non seulement par la redéfinition des fron-
tieres d'une véritable autonomie des Etats fédérés, mais aussi par la définition
des Communes comme les cellules de base de la Fédération. L’Union Fédérale,
les Etats fédérés et les Communes forment deés lors trois ordres juridiques au-
tonomes. (Tupiassu, 2006: 21)

O regime legal, isto é, aquele que tem vocagdo a se aplicar quando as partes
ndo estipularam nenhum outro regime é o da comunidade legal (communauté
légale), também conhecido como comunidades de aquestos (communauté
d’acquéts) e que corresponde a comunhao parcial de bens, no Brasil.
(Brandio, 2009: 264)

En ce qui concerne les professions juridiques, le titre de bacharel (licencié)
permet de se présenter aux concours de la magistrature et aux (p. 507) examens
qui permettent 'inscription au Barreau (Ordre des avocats du Brésil). (Wald,
2005b: 506)

E certo que a equivaléncia, nos excertos acima, demonstra ser um procedimento apro-

ximativo bastante perigoso, sobretudo na area do Direito, assimilando equivocamente

“Governador” a “Préfet”, “Municipio” a “Commune”, “Communauté d’acquéts” a “Co-
. PO 13 » {38 27

muna parcial de bens”, “bacharel” a “licencié”...

Conclusao

Esses sdo os procedimentos (ndo) tradutdrios majoritarios empregados pelos juristas
comparatistas nas obras analisadas, embora outros possam ser encontrados em menor
incidéncia. Uma questdo central merece ser enfatizada quanto a perspectiva de orien-
tacdo tradutoria utilizada pelos comparatistas diante da incongruéncia e opacidade das
diferentes linguas e culturas.

No universo do Direito Comparado, estdo presentes as duas dire¢des, os dois ho-
rizontes fundadores quanto aos modos de traduzir, inaugurados por Schleiermacher
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(2002): “levar o leitor ao estrangeiro, ou levar o estrangeiro ao leitor”, o primeiro ten-
dendo a traducdo literal, e o segundo buscando encontrar equivalentes familiares ao pu-
blico receptor da traducdo. No corpus estudado, recorre-se abundantemente a emprés-
timos, literalizacdes, e por outro, diante da auséncia de correspondéncia, sdo utilizados
recursos metalinguisticos, perifrasticos e parafrasticos, e procedimentos de equivaléncia
funcional, que se inscrevem no polo oposto da literalizacéo, pois se voltam para a busca
de termos, locugdes, expressdes que possam ter um funcionamento na cultura receptora.

Na tradi¢do bermaniana dos Estudos da Traducéo, a traducio literal nio servil, a tra-
ducio da letra, é concebida como um respeito e “uma educagio ao estranho/estrangeiro”
(Berman, 1999: 73), contrariamente a traducao dita etnocéntrica e hipertextual, cuja vi-
sada é sempre o apagamento do estrangeiro em proveito da cultura receptora. Uma das
constatacdes mais surpreendentes da analise das obras analisadas em relacdo a tradugao
consiste no fato de que a presenga macica do estrangeiro parece dar menos conta do
outro enquanto tal do que se colocar a servigo da construcao de uma imagem prestigiosa
do jurista comparatista, erudito e cosmopolita.

Apesar da diversidade das linguas-culturas, visdes de mundo e sistemas juridicos, os
modos de comparagio e traducgio, observados nas obras examinadas, indicam uma con-
formidade e uma homogeneidade dos procedimentos escolhidos. Segundo Pierre Bour-
dieu (1979), cada campo, como produto de um processo histdrico, cria uma logica espe-
cifica, formulando suas leis proprias de funcionamento na sua busca por uma autonomia
relativa e pela legitimidade cultural. O espaco do mundo social e de seus diversos cam-
pos é constituido pelo habitus, principio gerador e organizador de praticas, mas também
sistema de classificacdo dessas mesmas praticas. No interior de uma dada formacéo so-
cial ou cultural, os individuos sdo colocados em condic¢des de existéncia similares, com
as mesmas regras impositivas e os mesmos condicionamentos sociais, o que acaba por
homogeneizar um conjunto de disposi¢des e comportamentos. O habitus ndo é “um sis-
tema de formas e categorias universais, mas um sistema de esquemas incorporados que,
constituidos no curso da historia coletiva, sdo adquiridos ao longo da histéria individual
e funcionam na pratica e pela pratica [...]” (Bourdieu, 1979: 544)

Conclui-se que o principio estruturador do habitus e as linhas de for¢a do campo do
Direito Comparado, considerado dentre os mais eruditos, sdo coercitivos o bastante para
desbravar fronteiras de linguas, culturas, diversidade de institui¢des e institutos juridi-
cos, e impor marcas uniformes de comparacgio e de (nio) traducéo. E o mais relevante é
que ndo sdo nem mesmo apreendidos como coercitivos, posto que o cosmopolitismo afe-
tado, avassaladoramente presente, e a erudi¢do que o estrangeirismo pretende revelar,
sao signos inequivocos de distingdo. Em outras palavras, a tradugido é um instrumento a
mais a servico da distin¢ao do jurista comparatista.

A guisa de conclusio, algumas questdes devem aqui ser relembradas e enfatizadas.
Em primeiro lugar, o corpus analisado representa mais amplamente a traducido enquanto
reformulacdo mental e comparacéo de sistemas de uma lingua-cultura para outra, endo a
traducdo de obras propriamente ditas. Em segundo lugar, o empréstimo, a literalizacéo,
os recursos metalinguisticos, os recursos perifrasticos e parafrasticos e a equivaléncia
sdo procedimentos amplamente presentes e documentados nos Estudos da Traducédo, e
néo sdo apenas oriundos da traducdo no campo do Direito Comparado. Em terceiro lugar,
observa-se um certo descaso dos juristas por ciéncias da linguagem de qualquer natureza
(terminolodgica; lexicografica; discursiva e tradutoria). Diante dessas evidéncias, cabe
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buscar responder que contribuicdes efetivas o Direito Comparado, tal como se apresenta
nas obras estudadas, pode trazer efetivamente ao campo da Traducéo Juridica.

A primeira adverténcia que se impde vai na direcdo de advertir os juristas quanto a
necessidade de uma maior interdisciplinaridade entre os campos do Direito e dos Estudos
da Tradugao, que pode ser muito fecunda para ambos. Embora esta atitude nao tenha
estado presente nas obras dos juristas estudados, é inegavel o interesse que as reflexdes
e conceituagdes do campo dos Estudos da Tradugdo tém de frutifero a lhes oferecer,
contribuindo com um embasamento teérico que lhes falta completamente quando se
trata de trabalhar conceitos tais como lingua, discurso, texto e traducgao, entre diversos
outros.

A segunda adverténcia importante para Tradutores e Estudiosos do Campo dos Es-
tudos da Traducao se fundamenta no fato inexoravel de que os profissionais do Direito,
dos mais cultos aos mais praticos, sdo os possiveis leitores-destinatarios das traducoes,
concebidas como produto, sejam elas de cunho documental, como é o caso das obras
analisadas, tendo como finalidade a elucidacéo e a troca de saberes sobre o Direito es-
trangeiro, sejam elas de cunho instrumental, com vistas a produzir um texto que tera
o mesmo valor juridico no pais que recebera a traducdo. Formados pelos condiciona-
mentos de seu campo do saber, os juristas tém protocolos de leitura particulares e terdo
tendéncia a considerar mais aceitaveis as tradugdes que apresentarem procedimentos de
(néo) tradugéao afins aos modos de saber do campo comparatista.

Notas

Todas as tradugdes dos excertos citados de artigos e obras em lingua francesa sdo de minha autoria.

2Excetuando-se o neologismo, muito menos frequente, veremos adiante, nas obras em anélise, o uso
extensivo da traducéo literal, da equivaléncia e do empréstimo.

30 livro no qual este artigo se encontra esta esgotado e me foi gentilmente enviado pela autora.

*A autora salienta os diversos procedimentos de que os tradutores lancam méo para enfrentar a incon-
gruéncia na terminologia juridica. Para a autora, todos os procedimentos tradutérios situam-se no escopo
da equivaléncia, esta sendo alcancada quando um termo X é usado para traduzir o termo Y (e vice versa)
sem implicacOes de que sejam idénticos ao nivel conceitual (2000: 234).

Assim, para Sarcevié, a traducio literal corresponde a equivaléncia linguistica (2000: 233). Esta se sub-
divide em equivalentes literais, empréstimos e naturalizacdes. Estas tltimas definidas como empréstimos
que foram modificados fonoldgica ou grafologicamente com fins de similaridade na lingua de traducéo.

Os equivalentes linguisticos diferem dos equivalentes naturais. Enquanto os primeiros sdo criados
com a finalidade de designar conceitos estrangeiros ao sistema juridico para o qual se traduz, os equiva-
lentes naturais sdo termos ja existentes neste sistema.

Ambos se distinguem da equivaléncia funcional, definida por ela como procedimento no qual um
termo, que designa um conceito ou instituicio do sistema juridico alvo, tem a mesma fung¢éo de um con-
ceito particular do sistema juridico de origem (2000: 236).

A compensac¢do para incongruéncias terminoldgicas, quando o equivalente funcional néo se revela
adequado, é buscada por expansdes lexicais ou por parafrases descritivas e definicoes.

Quando a equivaléncia funcional é rejeitada, o tradutor opta por equivalentes alternativos. Estes en-
globam os termos neutros, os empréstimos, os equivalentes literais, e neologismos.

>Heloisa Barbosa, em sua obra Procedimentos técnicos da traducdo (1990: 71-72) propde o termo estran-
geirismo no lugar de empréstimo. Segundo a autora, empréstimo é um termo cunhado pela linguistica para
vocébulos estrangeiros incorporados de longa data ao léxico da lingua de traducio, e o estrangeirismo, que
“consiste em transferir (transcrever ou copiar) para o texto da lingua de traducéo vocabulos ou expressdes
da lingua original que se refiram a um conceito, técnica ou objeto mencionado no texto da lingua original
que seja desconhecido para os falantes da lingua de tradugéo” (1990: 71).
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0s termos em italico sdo do original. Os negritos sdo meus com vistas a enfatizar o procedimento
exemplificado.
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A tendéncia literalizante na traducao juridica juramentada
no Brasil:
um estudo de caso

Teresa Dias Carneiro

Universidade Federal do Rio de Janeiro, Brasil

Abstract. This article, theoretically grounded on Francis Aubert’s writings, who
attempted to shed light on the differences between strategies and procedures ap-
plied to certified translations and free legal translations — stressing a more litera-
lizing trend in the former when compared to the latter —, aims at studying a real
case of legal translation, within the sworn translation scope. In conclusion, besides
clearly acknowledging in the case under analysis the trend proposed by Aubert,
it was deemed significant to highlight the civil and criminal liabilities imposed
upon certified translators by the decree governing the position, in the purpose of
providing the study with another explanatory element to the literalizing trend
perceived by Aubert.

Keywords: Sworn translation, certified translation, legal translation.

Resumo. O presente artigo, partindo do aporte tedrico de Francis Aubert que bus-
cou lancar luz sobre as diferencas de estratégias e procedimentos utilizados na tra-
ducdo publica e na tradugao juridica livre — apontando para uma tendéncia mais
literalizante da primeira em relagdo a segunda —, busca estudar um caso concreto
de tradugdo juridica, no ambito da traducao juramentada. Na conclusdo, além de
reconhecer, no caso em epigrafe, a tendéncia proposta por Aubert, ainda se houve
por bem ressaltar as responsabilidades civis e criminais imputadas aos tradutores
publicos pelo decreto que rege o oficio, na tentativa de proporcionar mais um ele-
mento explicativo para a tendéncia literalizante percebida por Aubert.

Palavras-chave: Tradugao juramentada, tradugdo publica, tradugdo juridica.

Introducao

Antes de entrarmos no assunto a que nos propomos discutir, ¢ aconselhavel definir tra-
ducdo juramentada (ou traducio publica)'. No site na Internet da Associacdo Profissional
dos Tradutores Publicos e Intérpretes Comerciais do Estado de Sdo Paulo (ATPIESP), en-
contramos a seguinte definicdo: “E a traducio oficial, feita por tradutor publico, exigida
legalmente em todo o territério nacional para documentos oficiais em reparti¢des pu-
blicas”? Ja o site na Internet da Associacdo dos Tradutores Publicos do Rio de Janeiro
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(ATP-Rio)*, respondendo & pergunta “O que é uma tradu¢io juramentada”, apresenta a
seguinte explicagdo:

A tradugdo juramentada tem fé publica, quer dizer, sera aceita pelas autoridades
como se fosse o documento original. Por isso, tem de seguir certos padrdes e s6
pode ser entregue no papel timbrado do Tradutor Publico, devidamente assinado
e carimbado.

As tradugdes juramentadas devem ser rigorosas e precisas, ja que serdo apresen-
tadas a autoridades e uma traducgéo imprecisa pode prejudicar alguém.

O tradutor, além do conhecimento das linguas envolvidas, precisa conhecer bem
uma série de normas e praxes.

A partir dessas definicdes, ja se podem depreender algumas caracteristicas mais mar-
cantes da tradugdo juramentada: 1. ela é uma tradugio oficial, 2. tem fé publica, e 3.
tem que ser rigorosa e precisa. A essas caracteristicas, podemos ainda acrescentar ou-
tras. A traducdo publica existe para acompanhar e complementar, e ndo para substituir
o texto original de partida. Para seus diversos tipos de propositos, a traducio juramen-
tada ndo funciona independentemente do original, como ocorre na maior parte das vezes
com as tradugdes livres (uma excecgio a essa regra geral sdo alguns volumes bilingues
de traducdo de poesia, em que os poemas sdo apresentados lado a lado na pagina do
livro), mas lhe serve de apéndice, conferindo validade ao original. Outra caracteristica
ainda é a sua obrigatoriedade. Segundo a legislacdo que rege a traducdo juramentada
no Brasil*, nio se pode apresentar documentos em reparti¢des publicas (incluindo docu-
mentos escolares que, apos apresentados a escola, constituem um dossié do aluno para
ser consultado pela Secretaria Estadual de Educacdo) exarados em lingua estrangeira
sem estarem acompanhados de sua traducdo juramentada correspondente. Ja desde o
Cddigo Civil de 1916 (Lei no 3.071), em seu Artigo 140, essa prescri¢do existia: “Os es-
critos de obrigacgao redigidos em lingua estrangeira serao, para ter efeitos legais no pais,
vertidos em portugués.” Nas revisoes subsequentes do Coédigo Civil, a mesma disposi-
cdo, ou disposicao semelhante, é repetida. A obrigatoriedade nao cai no Novo Cddigo
Civil (Lei no 13.105), de 16 de marco de 2015, que reza em seu Artigo 192: “Paragrafo
unico. O documento redigido em lingua estrangeira somente podera ser juntado aos
autos quando acompanhado de versdo para a lingua portuguesa tramitada por via di-
plomatica ou pela autoridade central, ou firmada por tradutor juramentado”. Por fim, a
traducido juramentada nio se refere somente a textos juridicos (procuracdes, contratos
etc.), mas a qualquer documento cuja tradu¢ido deva ser apresentada a um 6rgéao publico
ou entranhada em um processo judicial, abrindo enormemente o seu escopo, cobrindo
documentos escolares, documentos pessoais e, na verdade, quaisquer outros que venham
a servir como prova em processos ou documentos comprobatérios para fins legais.

Dessa ultima caracteristica da traducdo juramentada, pode-se tracar sua maior dife-
renca em relagdo ao escopo na comparagdo com a tradugao juridica livre. Enquanto esta
somente traduz textos juridicos, aquela pode ter como texto original de base uma gama
bem mais ampla de textos.

Francis Aubert: um teorico brasileiro interessado na traducio
juramentada

O estudioso da tradugéo brasileiro que mais se dedicou a teorizar sobre a traducéo ju-
ramentada foi, sem duvida, Francis Aubert, ele proprio, além de professor universitario,
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tradutor juramentado nos idiomas noruegués e inglés.> E bom ressaltar, logo de ini-
cio, que a academia brasileira tradicionalmente nunca se interessou muito pelo tema da
traducdo juramentada. Poucas teorizagdes sobre o assunto sdo encontradas em artigos
cientificos, dissertacoes e teses no passado, e essa situacdo ndo se modificou no pre-
sente. Algumas razdes para isso podem ser levantadas: sao praticamente inexistentes
livros e material de estudo sobre traducdo juramentada disponiveis no mercado; os tra-
dutores juramentados s@o historicamente arredios ao contato com pesquisadores, seja
porque sdo muito ocupados com seu trabalho minucioso e com prazos curtos ou por-
que temem a quebra de sigilo, seja porque muitos se “formaram” na pratica e ndo nos
bancos universitarios. Aubert, por ser professor universitario e tradutor juramentado,
foi uma excecdo em sua geragdo. Atualmente, ja existem alguns exemplos de traduto-
res juramentados/professores universitarios que teorizam sobre sua lide (como Adriana
Zavaglia, tradutora publica de francés matriculada na JUCESP e professora da USP, den-
tre outros), contudo, a literatura sobre o assunto ainda é relativamente escassa quando
comparada com a vastiddo de investigacdes académicas sobre outras areas tematicas nos
Estudos de Traducdo. Aubert resta ainda hoje como expoente nesse tipo de teorizagao,
apesar de nao ter se dedicado exaustivamente ao assunto.

Analisando a producéo cientifica de Aubert, apresentada em seu curriculo Lattes, no
site da USP®, percebe-se que Aubert escreveu, ao longo de sua carreira académica, poucos
livros, ou capitulos em livros, e mais artigos cientificos. Dentre estes, muitos se referem
a lingua portuguesa, a gramatica contrastiva e a tradutologia em geral. As observacoes
especificas sobre tradu¢io juramentada aparecem entremeadas em artigos com proposta
mais ampla ou em poucos artigos especialmente dedicados ao assunto.

O caminho tedrico de Aubert, como bem explicado na dissertagao de Elida Paulina
Ferreira, intitulada O modelo teorico integral de traducao em Francis Henrik Aubert: entre
a necessidade e a impossibilidade (1998), foi trilhado perpassando multiplos interesses:
advindo da Linguistica e da tradutologia, reeditou sua abordagem linguistica sob a de-
nominagao “tradugdo cultural”, teve um rompimento com a tradi¢do em seu livro As
(in)fidelidades da traducdo, para depois abracar uma abordagem interdisciplinar entre
traducdo, terminologia e informatica, por fim dedicando-se a formacédo de tradutores.
Um interesse que o acompanhou por todo esse trajeto foi a terminologia.

Em um artigo de 1987, intitulado “A tradugéo literal: impossibilidade, inadequacéo
ou meta?”, Aubert (1987) trata da questao da literalidade em traducdes juramentadas
como exemplo da busca da literalidade por tradutores em geral, a depender da fungéo
da traducéo e da intencionalidade do tradutor. Ele ressalta que o resultado de duas tra-
dugdes — uma juridica juramentada (que traz como pressuposto a garantia de ser literal,
isto é, mantendo uma fidelidade semantica estrita, somente se adequando as normas gra-
maticais da lingua de chegada, e exaustiva) e outra juridica “livre” (por exemplo, para
permitir acesso ao conteudo do texto de partida), de uma mesma procuracio — pode ser
significativamente diferente. O exemplo que ele apresenta é: (a) de uma versao juramen-
tada para o sueco de uma procuracio em portugués, e (b) de um texto de uma procuragao
em sueco concedendo os mesmos poderes aos mesmos outorgados pelo mesmo outor-
gante, para os mesmos fins constantes dessa procuragao em portugués. Sua conclusio é
que, no primeiro caso, a traducdo mantera um grau de literalidade (entendendo-se lite-
ralidade como apresentada acima) “sensivelmente superior ao que resultara da execucéo
do pedido formulado em (b)” (Aubert, 1987: 18).
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Em um artigo mais especifico, de 2005, intitulado “Dilemas da literalidade na tra-
dugédo juramentada”, Aubert volta a questdo da tendéncia mais literalizante da tradugéo
juramentada, agora com um pouco mais profundidade. Ele comega ressaltando que a
fé publica, exigida na tradugdo juramentada, refere-se a uma busca de invariincia se-
mantica e discursiva entre o texto da traducido e seu original, apesar de estar ciente de
que muitas teorizacdes pos-estruturalistas questionaram vivamente a factibilidade de tal
invariancia e até mesmo o conceito de “texto original” (Aubert, 2005).

Em relagdo a tradu¢io juramentada, Aubert (2005) ressalta o que chamou de “de-
mandas conflitantes” que a traducéo juramentada impde a seus tradutores. Devido a exi-
géncias legais, a tradugdo juramentada deveria adotar uma postura mais marcadamente
tendente a literalidade, tanto em termos formais (morfossintaticos) quanto de contetido
(seméanticos), resultando em solugdes de tradugdes literais, transposi¢des e explicitacoes
mais do que de modulacdes ou adaptacdes (Barbosa, 1990), ou seja, mais em solugdes
estrangeirizantes do que domesticadoras (Venuti, 1995). Contudo, a tipologia e o teor
dos textos mais comumente submetidos a traducgao publica sdo de natureza institucional
e/ou juridica que contém marcadores culturais muito especificos do universo de partida,
que, via de regra, em outros modos de traducédo, pendem para solugdes tradutorias mais
obliquas, como modulag¢des e adaptagdes. Diz entdo Aubert:

Ainda que comportamentos verificados na tradugéo juridica ndo possam ser au-

tomaticamente estendidos para a tradugéo juramentada (pois muitos dos textos

submetidos a traduco juramentada nédo pertencem as diversas subtipologias do

discurso juridico) resta que, na traducio juramentada, a situacio de producio’

do texto traduzido é de natureza juridica (fé publica). Esta constatagio reforca

a hipotese de que, na traducdo juramentada, nos deparamos com uma situagéo

potencialmente conflitante, em que a tipologia textual tenderia a demandar a

busca intensa de equivaléncias linguistico-culturais correntes na lingua/cultura

alvo, enquanto que a fun¢éo comunicativa do ato tradutério buscaria privilegiar

as solu¢des imitativas, de decalques formais e seménticos. (Aubert, 2005: 248)
Dividido entre uma posi¢éo e outra, nao é raro que o tradutor publico opte no mais das
vezes por assumir uma postura mais literalizante e menos adaptativa, ao contrario dos
tradutores juridicos livres, que, a depender da funcéo e do proposito da traducéo, sentem-
se mais a vontade para aproximar o texto traduzido do universo da lingua/cultura de
chegada, fazendo inferéncias de que seu publico-alvo (sendo este nao versado em direito
comparado) apreciaria ler algo que lhe fosse mais familiar e compreensivel, a luz da
doutrina e do sistema juridico brasileiros.

Tal diferenca observavel em traducoes reais entre opg¢des feitas por tradutores ju-
ridicos juramentados e ndo juramentados, a proposito de se localizarem mais para o
polo estrangeirizante ou mais para o polo domesticador, é também percebida por Aubert
ao analisar a tradu¢do de uma procuragio publica lavrada em cartdrio brasileiro para
outras linguas. Se a traducéo é juramentada, percebe-se que referéncias institucionais e
culturais brasileiras sdo mantidas na traducao (como, por exemplo, o CPF do outorgado),
mesmo que sejam desconhecidas do publico-alvo (e nem sequer facam sentido no uni-
verso de chegada). Em se tratando da traducéo néo juramentada do mesmo texto, Aubert
observa:

(...) No entanto, numa tradugio nio-juramentada do mesmo texto, pode-se em-
preender uma reescrita mais avangada, mais livre, mais “comunicativa” no sen-
tido de Newmark (1981), adequando néo apenas a linguagem (inclusive estilo)
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mas alterando, por supressio, mudanca ou acréscimo, as indica¢des referenciais,
para assim tornar o texto traduzido compativel com a realidade linguistica e cul-
tural de chegada. Nessa segunda opgéo, a propria “origem tradutéria” do texto
acaba ficando parcial ou totalmente oculta. (Aubert, 1993: 46)

A luz desse breve aporte tedrico apresentado por Aubert — e guardando em mente o
que ele enfatiza nos artigos citados acima, isto é, uma tendéncia mais literalizante das
traducdes juramentadas em comparacdo a uma reescrita mais adaptativa nas traducoes
nao juramentadas —, analisaremos um caso real de traducio juridica juramentada, ocor-
rida no ambiente dos negdcios entre Brasil e China. A partir desse caso, procuraremos
analisar uma solucéo tradutoria apresentada, acrescentando observagdes sobre suas con-
sequéncias legais. Veremos que a analise empreendida reforcara as observagdes de Au-
bert de uma abordagem mais literalizante na traducdo juridica. Nosso intuito aqui ndo
é confirmar uma tendéncia, mesmo porque um estudo desse tipo precisaria analisar um
quantitativo bem maior de traducdes, mas tdo somente observar um caso real a luz da
teoria. A responsabilidade civil e criminal do tradutor juramentado por suas traducdes
também sera ressaltada, por ser um horizonte restritivo ou norteador para os tradutores
juramentados quando estdo diante de traducdes concretas, que gerardo consequéncias
igualmente concretas.

A traducio juramentada de um documento juridico/comercial de uma
sociedade chinesa

O caso a ser apresentado ¢ o de uma tradugao juramentada com efeitos legais substanciais
no Brasil, com a particularidade de ter se constituido uma traducéo indireta.

Tradugdo indireta é aquela que ndo envolve duas linguas, como de costume, a lingua
fonte e a lingua alvo, mas trés linguas, em que a segunda funciona como intermediaria.
Assim sendo:

A TI [tradugéo indireta] é um procedimento (e um resultado deste) de transpor
textos, tendo como base uma traducéo ja existente, em alguma lingua, do texto-
fonte. Sua existéncia, porém, esta ligada antes ao texto-fonte, do qual néo foi
traduzido, ao invés da traducéo a partir da qual foi realizada. (Accacio, 2010: 99)

No ambito da literatura, em casos de tradugdes indiretas, é comum se fazer mencéo ao
texto-fonte e nao, de fato, ao texto do qual ela se originou, sendo este ja uma traducao.
Isso ocorre por que as tradugdes indiretas sofrem de descrédito pela comunidade literaria
e académica por ser uma tradugio triangulada, que pode conter mais erros e ser menos
fiel do que a traducgio direta. As proprias outras denominacdes da traducgio indireta,
“traducéo intermediada”, “tradu¢io de segunda mao” e “traducéo de desvio”, ja contém
forte carga seméantica negativa e a indicacdo subjacente de que deve ser evitada, devido a
norma regente que almeja a tradugdo como equivalente ao texto-fonte, e que a traducéo
intermediaria traria um “ruido” indesejado ao “transporte” direto de uma lingua para
outra (Accéacio, 2010: 99-100).

As questdes classicas da teoria da traducdo de base linguistica a respeito dos con-
ceitos de “fidelidade” e “equivaléncia” acompanharam praticamente toda a Historia da
Traducdo. Enquanto alguns autores ligam a nogao de fidelidade a literalidade, outros
ampliam o conceito de fidelidade, afirmando que a tradugio fiel é aquela que transporta
o mesmo sentido, e até o mesmo efeito, do texto original. Segundo George Steiner (1992),
percorrermos a Historia da Traducéo, desde Cicero (106 a.C. — 43 a.C.) e Horacio (65 a.C.
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- 8 a.C.) na Roma Antiga, passando por Sdo Jeré6nimo no século XV, Etienne Dolet no
século XVI, John Dryden no século XVII, Alexander Fraser Tytler e Friedrich Schleier-
macher, no século XVIII, dentre outros, percebendo que muito se falou sobre a traducéo
entre linguas diferentes e que, grosso modo, a teoria sobre o assunto debate: 1) tradugao
literal; 2) traducao intermediaria, que se da com a ajuda de um enunciado que procura
ser fiel e, no entanto, auténoma; 3) imitagao, recriagao, variacdo ou interpretacio para-
lela. Steiner vai observar, por exemplo, que, embora a historia da traducédo seja muito
rica, o numero de ideias originais e significativas sobre o assunto permaneceu limitado,
porque as reflexdes sempre tenderam a falar ou da traducao literal ou da traducao livre.

A nocio de fidelidade s6 vai ser verdadeiramente problematizada — incluindo-se ai
uma discussdo mais aprofundada da nocdo de equivaléncia e a proposicao de outros
conceitos que a substituissem, como o conceito de “norma” na Teoria dos Polissistemas
e nos Estudos Descritivos de Traducdo — ao se chegar ao século XX. Isso se deu, a partir
da década de 1960, com a “redescoberta” de um texto de Walter Benjamin, escrito em
1923, como um prefacio de sua traducdo de Tableaux parisiens de Baudelaire, intitulado
“A tarefa do tradutor”. A partir desse texto, o fildsofo franco-argelino desconstrutivista
Jacques Derrida (2002) fez incursdes pela teorizagao sobre tradu¢éo, que vieram a ques-
tionar profundamente a nocao de fidelidade tal como discutida ao longo dos séculos. Os
textos literarios/ensaisticos do escritor argentino Jorge Luis Borges (1995), em especial o
conto “Pierre Ménard, autor do Quixote”, incluido no volume Fic¢des, passaram a servir
de inspiracao para teodricos da traducdo, como Rosemary Arrojo (2007) no Brasil, a fim
de questionarem a nocéo tradicional de fidelidade. Retomando a discussao, Umberto Eco
(2007) observou que nio é possivel ser completamente “fiel” porque ao traduzirmos, ndo
dizemos nunca a mesma coisa, mas quase a mesma coisa. Ademais, ao finalizar o seu
livro Quase a mesma coisa: experiéncias de tradugdo (2007), o autor italiano diz:

A conclamada “fidelidade” das tradugdes ndo é um critério que leva a Unica tra-
dugio aceitavel [...]. A fidelidade é, antes, a tendéncia a acreditar que a tradugéo
é sempre possivel se o texto fonte foi interpretado com apaixonada cumplicidade,
é 0 empenho em identificar aquilo que, para nds, é o sentido profundo do texto e
é a capacidade de negociar a cada instante a solucio que nos parece mais justa.
(Eco, 2007: 426)

Eco vai além ao lembrar que, se consultarmos qualquer dicionario, é possivel ver que
“entre os sindnimos de fidelidade nédo esta a palavra exatiddo. La estdo antes lealdade,
honestidade, respeito, piedade” (2007: 426). Essas teorizagdes mais pos-estruturalistas
a respeito da traducao, contudo, ainda nao chegaram ao senso comum, muito menos a
legislacdo que rege a traducao juramentada no Brasil, que estabelece uma ligacdo direta
entre fidelidade, exatidao e qualidade na tradugio juramentada.

Sem o intuito neste artigo de me aprofundar demasiado na teoria da traducio,
atenho-me a ressaltar que a traducdo indireta, no ambito da literatura, muitas vezes é
(ou foi em determinados momentos historicos) a inica solugido para se promover o en-
riquecimento literario e cultural e o acesso dos leitores de uma determinada cultura de
chegada a autores que escrevem (ou escreviam) em linguas menos conhecidas e das quais
essa cultura de chegada néo é (ou ndo era) prodiga em tradutores disponiveis. Esse foi o
caso de muitas traducdes literarias do russo para o portugués passando pelo francés na
segunda metade do século XX no Brasil, pais que nao dispunha de muitos tradutores de
russo exercendo esse oficio de forma profissional no mercado de trabalho.
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Como o caso que descreveremos aqui nao é do ambito literario, mas sim de escopo
juridico, mostraremos os perigos que envolvem a traducdo indireta de documentos que
podem vir a gerar tradugdes juramentadas indiretas, principalmente quando envolvem
falsos cognatos e sistemas juridicos diferentes.

O caso a ser descrito abaixo envolve o falso cognato director (em inglés) e “diretor”
(em portugués). Na lingua geral, ndo especializada, os dois termos sdo considerados
equivalentes. Contudo, na terminologia juridica, director é traduzido por “membro do
conselho de administra¢do” ou “conselheiro” e “diretor” por officer. Portanto, o direc-
tor no universo anglo-americano ¢ membro do conselho de administracdo e o officer,
da diretoria. As fung¢des dos dois 6rgaos societarios sao bem diferentes, tanto no Brasil
quanto nos paises de lingua inglesa. O conselho de administracao (board of directors) é
um 6rgao de deliberacdo colegiada de uma companhia aberta ou de capital autorizado.
As competéncias do conselho de administragao sao fixar a orientagido geral dos negocios
da companbhia, eleger e destituir os diretores e fixar-lhes as atribuicoes, fiscalizar a gestao
dos diretores e examinar os livros e registros da companbhia, entre outros, tudo conforme
seus estatutos (Biderman, 2006: 113). Ja a diretoria é o 6rgao executivo da companhia,
responsavel pelas decisdes do dia a dia da empresa. Seus membros, os diretores, assinam
documentos atinentes a decisdes cotidianas dos negocios da empresa. Decisdes mais es-
tratégicas ou de maior envergadura sao tomadas pelo conselho de administracdo (Castro,
2013: 288-289).

Apesar de muito diferentes em termos de base do sistema juridico, o Brasil, que
adota o civil law, e os EUA, que adotam o common law®, se assemelham na adogio do
sistema dualista de gestdo das empresas. No sistema dualista, a fiscalizagao e a supervisao
dos executivos encarregados de gerir a empresa (os diretores) ficam divididas entre dois
orgaos: a assembleia geral e o conselho de administracdo9 (Coelho 2003, em Castro 2013:
288). Contudo, os poderes dos diversos 6rgidos societarios sdo distribuidos de forma
diferente entre os EUA e o Brasil:

Nos EUA, o board of directors tem poderes muito mais amplos que o con-
selho de administracio brasileiro. No Brasil, o 6rgdo deliberativo maximo é a
assembleia-geral, ao passo que nos EUA os poderes da shareholders’ meeting
sdo reduzidos. Nota-se que, em termos gerais, os poderes societarios no Brasil
convergem para a assembleia-geral, ao passo que nos EUA, o board of directors
é prevalecente.

Porém, existe um importante paralelo entre o conselho de administracéo e o bo-
ard of directors, pois ambos possuem competéncia de fiscalizacdo e supervisao
da sociedade. Ademais, estdo hierarquicamente acima da diretoria e dos offi-
cers, respectivamente.

Portanto, traduza conselho de administragio por board of directors. E con-
selheiro ou membro do conselho de administracao por director.
Consequentemente, a diretoria, o 6rgio executivo das sociedades brasileiras,
sob a fiscalizagéo e supervisdo do conselho de administracao, pode ser tra-
duzido por executive board. E diretores podem ser traduzidos por officers.
(Castro, 2013: 288-289)°

No caso em discussao, duas empresas eram partes de um processo arbitral no Brasil,
sendo uma delas chinesa e a outra, brasileira.'® Todos os documentos societarios e co-
merciais originais da empresa chinesa eram redigidos em mandarim, em ideogramas
chineses, tendo sido traduzidos para o inglés por tradutor em Cingapura. O tradutor
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juramentado brasileiro, registrado na Junta Comercial do seu estado, era habilitado para
a lingua inglesa (e nao tinha conhecimento de mandarim), portanto, traduziu os docu-
mentos a partir da tradugio para o inglés, o que configura uma traducao indireta. O do-
cumento que gerou a polémica era uma traducgéo bilingue bicolunada inglés/portugués,
contendo certificado notarial e legalizacdes em inglés, além de consularizacdo passada
na Embaixada do Brasil em Cingapura. O subscritor da procuragao, que outorgava pode-
res para que advogados brasileiros representassem a empresa outorgante na homologa-
¢do de uma sentenca arbitral em seu favor no Supremo Tribunal de Justica, tinha como
cargo director. O tradutor juramentado! optou por traduzir o vocabulo por “membro do
conselho de administracdo”, apoiado nas consideragdes acima, no verbete do dicionario
“Orgaos societarios” do Dicionario de Direito, Economia e Contabilidade de Castro (2013:
287-288), de onde foi retirada a citacdo supra, e em sua experiéncia profissional, apesar
de estranhar que um documento costumeiramente assinado por um membro da diretoria
(por se tratar de um documento da gestao diaria da sociedade) estivesse firmado por um
membro do conselho de administracido. Contudo, como ter certeza se deveria contrariar
os dicionérios e traduzir por “diretor” se o documento original estava exarado em man-
darim e o tradutor néo era versado nesse idioma? Quem sabe a legislacao chinesa fosse
diferente e esse tipo de documento pudesse, de fato, ser assinado por um membro do
conselho de administracdo no pais de origem? Sem material de consulta sobre legisla-
¢do societaria chinesa a méao, o tradutor optou por traduzir conforme as indica¢des dos
dicionarios, isto é, director por “membro do conselho de administracio” e nao “diretor”.
Se porventura fosse questionado e instado a se explicar, ao menos estaria calgado pelos
livros. Além disso, por estar ciente de que a traducdo juramentada tem obrigacao de ser
fiel e exata, ndo havia como fazer interpretacdes mais ousadas, proprias de tradugdes
juridicas livres.

Passado cerca de um més apos a emissdo da tradugédo juramentada e entrega a pes-
soa juridica cliente, o advogado da empresa telefonou ao tradutor juramentado pedindo
explicacdes sobre a traducdo do termo, pois os advogados da parte contraria haviam
entrado com uma contestacio junto ao Superior Tribunal de Justica (STJ)'* de que um
membro do conselho de administra¢do nao teria competéncia para assinar aquele tipo
de documento e que, portanto, a procuragdo nao tinha valor, gerando, em consequéncia,
poderes invalidos para os advogados da parte lhe representarem no pedido de homo-
logacdo da sentenca estrangeira junto ao STJ no Brasil. Obviamente, os advogados da
parte contraria estavam se apoiando na legislacdo brasileira e ndo na chinesa, que tam-
bém desconheciam, para falar de poderes de mandato outorgados na China, manobrando
para ganhar tempo. O fato é que o STJ deu causa aos advogados da parte contraria e so-
licitou que os advogados representantes da sociedade chinesa do Brasil se explicassem.
O tradutor juramentado apresentou todas as provas cabiveis de que tinha traduzido cor-
retamente, submetendo copias de verbetes de dicionarios e uma explicagido por escrito
relatando todo o ocorrido e seu raciocinio ao traduzir o documento, bem como os pe-
rigos envolvidos na tradugao indireta de documentos juridicos. Ficou consignado que
o problema ndo estava na tradugio juramentada do inglés para o portugués, mas nada
se poderia explicar em relacdo a tradu¢do do mandarim para o inglés, feita em Cinga-
pura. Os ministros do STJ solicitaram, entdo, uma tradugio direta do mandarim para o
portugués, para solucionar o problema, sem que a traducdo juramentada do inglés para
o portugués fosse embargada, nem o tradutor juramentado fosse advertido. Apos ar-
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dua procura, foi localizado um tradutor nomeado ad hoc pela Embaixada da China em
Brasilia que realizou a nova traducéo e dirimiu a ddvida.'?

O processo envolvia uma soma muito vultosa e o que se pode perceber é que os
advogados da parte vencida tentaram uma manobra, calcada em “erro de tradu¢io”, para
reverter, ou protelar, a decisdo em detrimento de seu cliente. O erro de tradugio entre
o inglés e o portugués nao ficou configurado, mas, como o processo todo da tradugio
envolveu uma traducao indireta, um mal entendido ocorreu e o tradutor juramentado
acabou sendo questionado pelo STJ no Brasil, apesar de o enredo ter se iniciado na China.

Como se pdde observar com base no caso descrito acima, a tradugao juridica jura-
mentada tem efeitos legais bem mais graves do que a traducéo juridica livre, no Brasil.
Em primeiro lugar, o tradutor juramentado pode ser chamado a se justificar, pode ter
sua tradugdo embargada se considerada inexata, pode sofrer investigacdo pelo Ministé-
rio Publico e, em ultima instancia, ser responsabilizado civil e criminalmente por suas
traducdes. Extraidos abaixo estao alguns excertos do Decreto 13.609, de 21/10/1943, que
ainda hoje rege o concurso, nomeacio, posse e oficio de tradutores publicos em todo o
territorio nacional, no que tange aos efeitos da inexatiddo de tradugdes juramentadas e
suas penalidades.

Art. 17. Aos tradutores publicos e intérpretes comerciais compete:

(-..)

b) Intervir, quando nomeados judicialmente ou pela reparticio competente, nos
exames a que se tenha de proceder para a verificacdo da exatiddo de qualquer
traducdo que tenha sido arguida de menos conforme com o original, errada ou
dolosa, nos termos do artigo 22 e seus §§ 1° e 3°

(-.)

d) Examinar, quando solicitada pelas reparticdes publicas fiscais ou administra-
tivas competentes ou por qualquer autoridade judicial, a falta de exatidao com
que for impugnada qualquer traducéo feita por corretores de navios, dos mani-
festos e documentos que as embarcacdes estrangeiras tiverem de apresentar para
despacho nas Alfandegas, bem assim qualquer traducéo feita em razio de suas
funcdes por ocupantes de cargos publicos de tradutores e intérpretes.

(...)

Art. 21. Qualquer autoridade judiciaria ou administrativa podera, ex-officio ou a
requerimento de parte interessada, impugnar a falta de exatidio de qualquer
traducio.

Art. 22. Quando alguma traducédo por arguida de inexata, com fundamentos
plausiveis e que possam acarretar efetivo dano as partes, a autoridade que dela
deva tomar conhecimento, sendo judiciaria, ordenara o exame que sera feito em
sua presenca. Se a autoridade for administrativa, requisitara o exame com exi-
bi¢do do original e traducéo, a Junta Comercial ou 6rgéo correspondente, sendo
notificado o tradutor para a ele assistir querendo.

§ 1° Esse exame sera feito por duas pessoas idoneas, de preferéncia professores
do idioma e na falta destes por dois tradutores legalmente habilitados, versando
exclusivamente sobre a parte impugnada da traducéo.

§ 2° O resultado do exame ndo serd mais objeto da controvérsia e a traducio,
assim sustentada ou reformada, tera inteira fé, sem mais admitir-se discussdo ou
emenda.

§ 3° Se do exame s6 se concluir falta de exatidao da traducio como objeto ci-
entifico, a nenhuma pena fica sujeito o tradutor, se dele se concluir erro de que
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resulte efetivo dano as partes, sera o tradutor obrigado a indeniza-las dos pre-
juizos que dai lhes provierem e em Juizo competente; porém, se se provar dolo
ou falsidade na traducéo, além das penas em que o tradutor incorrer na legis-
lacdo criminal e que lhes serdo impostas no competente Juizo, sera condenado
pela reparticdo a que estiver subordinado, ex-officio ou a requerimento dos in-
teressados, as penas de suspensio, multa e demissdo, referidas no art. 24 deste
regulamento.

Art. 23. N4o poderio os tradutores publicos e intérpretes comerciais, sem causa
justificada e sob pena de suspensio, se recusar aos exames ou diligéncias judi-
ciais ou administrativas para que tenham sido competentemente intimados, nio
lhes sendo igualmente permitido recusar qualquer traducdo desde que esta se
apresente no idioma em que estejam legalmente habilitados. (Brasil, 1943)'

As palavras grifadas, relacionadas a “inexatidao”, remetem a erros os mais variados, que
vao de erros de ortografia e digitacdo, até questdes de monta como a incorregéo da tra-
ducdo de um vocabulo, e podem se referir a “fidelidade” no seu sentido tradicional, de
afastamento da traducdo literal, desestimulando fortemente a tradugdo mais livre ou mais
adaptada.

Conclusoes

O caso disposto acima, apesar de envolver uma traducéo indireta, o que nédo é o proce-
dimento mais comum em traducio juramentada no Brasil, foi analisado em sua segunda
operacao tradutoria, de transposicado entre as linguas inglesa e portuguesa, tdo somente.
Nada se pode levantar quanto a primeira operagdo tradutoria, que envolveu a transpo-
sicdo do mandarim para o inglés.

Com base no caso relatado supra, portanto, entende-se um motivo significativo de as
traducoes juridicas juramentadas tenderem mais para adotarem estratégias literalizan-
tes do que as tradugdes juridicas livres — tal como ressaltado por Aubert —, que podem
querer se aproximar mais do polo da recepcdo dessas tradugdes, adaptando os textos as
caracteristicas textuais e formulaicas da lingua/cultura de chegada. No ambiente nao
oficial, os tradutores juridicos livres, por ndo terem a responsabilidade da fé ptiblica e da
fidelidade ao texto original que é exigida dos tradutores juramentados, sem falar da pos-
sibilidade de repreensio e cassacdo, ficam mais a vontade para fazer inferéncias quanto
ao publico-alvo da traducao e para realizar as modificacdes que julgarem adequadas. No
maximo, se o cliente ndo gostar de seu trabalho, eles ndo serdo mais contratados nos
proximos trabalhos. Para os tradutores juramentados, além de ndo serem mais chama-
dos pelos clientes nos proximos trabalhos, estes correm o risco de perderem seu oficio,
que, para muitos, é seu unico meio de sobrevivéncia.

De fato, responder as questdes apresentadas pelo assunto da comparacio entre tra-
ducéo juridica livre e traducdo juridica juramentada no Brasil exigiria um conjunto de
investigacdes de muito maior vulto, com base em corpus extenso. Este é tao somente um
ensaio preliminar, de carater exploratorio, que, a despeito de suas limitagdes de escopo,
extensdo e suporte tedrico (vale reiterar que o assunto traducio juridica/juramentada
ndo chama a atencido de muitos tedricos da traducido, pelo menos no Brasil, e é pouco
teorizada pelos proprios tradutores praticantes, a exce¢do de poucos tedricos como Au-
bert), permitiu registrar uma caracteristica relevante da pratica profissional de tradutores
juramentados - isto é, ater-se a traducdo do que esta escrito, mesmo quando desconfiam
que pode ter havido erro nas etapas que precederam a esta traducdo — no enfrentamento
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da contradicdo entre as demandas por uma traducdo mais literalizante ou uma tradugao
mais adaptada a cultura juridica de chegada. O dilema da literalidade se consignou na
referida tradugéo: traduzir “ao pé da letra”, acercando-se de fontes de consulta, buscando
a tal invaridncia semantica e discursiva, apontada por Aubert, ou tentar entender o que
pode ter sido dito e a buscar na tipologia textual do polo de chegada quem normalmente
assina procuracoes (se os diretores ou os conselheiros). Por exigéncias legais, a solugao
literalizante foi buscada e, de fato, calcou o tradutor de ter sido advertido e sua traducio
embargada.

A anélise empreendida, apesar de breve e de se ater a um sé caso, traz interesse
para as seguintes questdes, que merecem ser estudadas mais a fundo em estudos subse-
quentes: o efeito de tradugdes indiretas nas tradugdes juramentadas, os procedimentos
adotados pelos tradutores juramentados diante de supostos casos de erros ou inexatidao
no documento de base e a adocdo constante de estratégias mais literalizantes em sua
atividade, como ressalta Aubert em seus textos tedricos brevemente descritos no inicio
deste artigo.

Notas

Ao longo de todo o texto, iremos tratar “traducéo juramentada” e “traducéo publica” como sinénimos,
refletindo o que ocorre na pratica.

“Informagdes obtidas em http://www.atpiesp.org.br/, em 11/11/2015.
*Informagdes obtidas em http://atprio.com.br/, em 11/11/2015.
*Principalmente o Decreto 13.609, de 21 de outubro de 1943, e o Cédigo Civil.

>Segundo o site do Departamento de Letras Modernas da USP (Universidade de Sio Paulo): “Francis
Aubert possui graduacdo em Letras e Ciéncias Humanas pela Universidade de Oslo (1968) e doutorado em
Semiotica e Linguistica Geral pela Universidade de Sao Paulo (1975). Atualmente é professor titular da
Universidade de Sdo Paulo, atuando principalmente nos seguintes temas: tradutologia, praticas profissio-
nais da tradugéo, terminologia e linguistica contrastiva” Disponivel em: http://dlm.fflch.usp.br/node/212,
acesso em 17/05/2016.

SDisponivel em https://uspdigital.usp.br/tycho/CurriculoLattesMostrar?codpub=37A0AC8FAD13,
acesso em 17/05/2016.

7Grifo do autor.

8Recebe 0 nome de Common Law, a familia de direito pertencente a paises de lingua inglesa adotantes
da tradicdo juridica da Inglaterra. E um sistema juridico essencialmente jurisprudencial (ressaltando a
atuacéo do Poder Judiciario). O Civil Law, um sistema romano-germanico, tem origem no direito romano e
tem base na codificagio (ressaltando a atuagido do Poder Legislativo). Essa diferenca de sistemas juridicos
gera importantes consequéncias linguisticas e, por conseguinte, dificuldades tradutérias. (Ver Fonseca
2014: 29-30)

No sistema monista, que se contrapde ao dualista, fun¢des sio exercidas apenas pela assembleia geral.

19As denominagdes sociais das empresas serio mantidas em sigilo, por motivos de confidencialidade. A
traducdo juramentada em epigrafe tem nimero 039/2014, emitida em 05 de fevereiro de 2014.

UTrata-se da autora deste artigo.

2Com a emenda constitucional n° 45 de 2004 transferiu-se a competéncia para homologacio de sen-
tenca estrangeira e concessdo de exequatur em carta rogatoria ao Superior Tribunal de Justica (STJ). Essa
competéncia pertencia ao Supremo Tribunal Federal (STF) desde a Constituicdo de 1934.

BE interessante ressaltar que nos ultimos concursos para provimento de vagas de tradutor ptblico
no Brasil, as vagas destinadas a mandarim néo tém sido preenchidas, por falta até mesmo de inscri¢oes
para esse idioma. Isso explica a dificuldade de se achar um tradutor juramentado de mandarim e porque
traducdes nomeados desse idioma sio aceitos.

14Grifos do autor.
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A formacao do Tradutor Juramentado
Orlanda Miranda Santos
Universidade Federal dos Vales do Jequitinhonha e Mucuri

Abstract. This article offers a reflection on the training of Certified Translators
(CT), focusing especially on the legal arena, and presents the findings of a project
that is currently being developed in the area. In Brazil, a CT is an individual that
translates public documents whose translation is legally required in the country.
That individual will have been examined, but has no employment relationship
with the State. No academic qualification or professional training is required in
order to be a CT. In addition to providing an explanation of the requirements un-
derlying the public examination of a CT and some theories of Translation Studies,
this research presents a project that aims to collect a parallel corpus and analyze
the trends of translation of legal terms, in order to assist the translator in trans-
lating these terms between the pairwise Portuguese/Spanish. According to Ulsh
(1971: 10), more than 85% of the Portuguese vocabulary — and especially the lexi-
con — are likely to have Spanish cognates. The translator must be careful enough
to search for terms in context, rather than trust the strong similarities between the
two languages.

Keywords: Translation Studies, Decree 13.609, Legal Terminology.

Resumeo. Este artigo busca refletir sobre a formacao do Tradutor Juramentado
(T7), especialmente na esfera juridica, e apresentar um projeto que esta sendo de-
senvolvido nessa area. O T no Brasil é aquele que traduz documentos piiblicos,
cuja tradugao é exigida legalmente no pais. Ele é concursado, mas néo possui vin-
culo empregaticio com o Estado. Para ser Tf ndo € preciso ter formagdo académica,
muito menos especifica em alguma area. Além dos requisitos exigidos em edital
para ser T§ e teorias sobre os Estudos da Traducao, sera apresentado um projeto
de pesquisa que pretende compilar um corpus paralelo e analisar tendéncias de
traducdo de termos juridicos para auxiliar o tradutor na traducdo desses termos
do par linguistico portugués/espanhol. Segundo Ulsh (1971: 10), provavelmente,
mais de 85% do vocabulario portugués tem cognatos em espanhol, especialmente
no léxico. O tradutor deve ter o cuidado de pesquisar os termos em seu contexto e
ndo confiar na semelhanca tao marcante entre essas duas linguas.

Palavras-chave: Estudos da Traducgdo, Decreto 13.609, Terminologia Juridica.

Introducao
Este artigo discute a formagao do Tradutor Juramentado (T]), que tem fé publica, mas
que nem sempre esta preparado para o exercicio do oficio. Nao lhe é exigida nenhuma
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formacao académica no ato da inscricdo ou da posse. Apds tomar posse, ele ndo recebe
nenhum tipo de treinamento ou capacitagiao. A Junta Comercial do Estado é responsavel
por organizar concursos de provas e nomear os TJ. A ela também compete fixar e alterar,
no Estado de sua jurisdicdo, o numero de tradutores publicos e intérpretes comerciais
para cada lingua e organizar a tabela de emolumentos devidos aos tradutores. Todos
os TJ possuem um ou mais livros de registro das tradugoes feitas. A Junta Comercial,
através de uma solicitagio, pode disponibilizar os livros de registro de TJ do Estado para
servir como modelo para os novos ingressantes ao oficio. Ha associa¢des que promovem
capacitacOes para seus associados. O TJ deve buscar meios de se capacitar e/ou atualizar
na area.

Para que se possa entender a complexidade do oficio do TJ (traduzir, verter e inter-
pretar), este artigo discorre sobre o campo de estudo conhecido como Estudos da Tradu-
cdo. Em seguida, versa sobre o Decreto da Republica do Brasil que regulamenta o oficio
de Tradutor Publico e Intérprete Comercial de cada Estado. Para finalizar, apresenta
um projeto que esta sendo desenvolvido na Universidade Federal dos Vales do Jequiti-
nhonha e Mucuri, Diamantina, MG, que pretende auxiliar tradutores do par linguistico
portugués/espanhol na traducao de termos juridicos.

Os Estudos da Traducao

Antes de falar sobre a formacao ideal que o Tradutor Juramentado deveria ter, é necessa-
rio entender o universo da tradugdo. Embora se utilize muito a palavra traducio, ha uma
diferenca entre traducdo, versdo e interpretagdo. A traducao frente a versao se diferencia
tomando como base a lingua materna do tradutor e a lingua estrangeira. Se for brasileiro,
uma traducdo é a conversdo de um texto em espanhol para o vernaculo (portugués). A
versao é exatamente o contrario, ou seja, a conversao de um texto do vernaculo para a
lingua estrangeira. A interpretacdo é a traducéo oral.

Consoante com Baker (2000: 277)', o interesse em traducéo é tdo antigo quanto a
civilizacdo humana. Entretanto, como disciplina académica, os Estudos da Tradugao sao
relativamente recentes. No contexto do The Map (Williams e Chesterman, 2002: 1), os
Translation Studies sdo definidos como um campo de estudo dedicado a descrever, anali-
sar e teorizar o processo, contextos e produtos do ato de traduzir, assim como os papéis
dos agentes envolvidos. Williams e Chesterman (2002: 2) explicam que o objetivo da
pesquisa nos Estudos da Tradugao é contribuir para: a) fornecer novos dados; b) sugerir
respostas para perguntas especificas; c) testar ou refinar hipéteses, teorias ou metodolo-
gias existentes; e d) propor novas ideias, hipoteses, teorias ou metodologias.

Segundo Williams e Chesterman (2002: 85-86), ha variaveis contextuais no ambito
dos Estudos da Tradugdo, que podem ser agrupadas da seguinte forma:

« variaveis do texto-fonte (como a lingua-fonte, estilo, formato, aspectos estrutu-
rais e semanticos, tipo de texto);

« variaveis do texto-alvo (restricdes retoricas e estruturais especificas de cada lin-
gua, comparaveis com textos ndo traduzidos na lingua-alvo);

- variaveis do trabalho (fatores de producéo, tais como o propésito e o tipo de
traducdo, prazo, material de referéncia disponivel, programas computacionais,
etc);

« variaveis do tradutor (por exemplo, seu nivel de experiéncia profissional, suas
atitudes emocionais em relagdo ao trabalho, etc.);
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« variaveis socioculturais (normas, valores culturais, ideologias, estado da lingua
de interesse);

- variaveis de recepcao (reacdes do cliente, revisdes, respostas do leitor, avaliaciao
de qualidade, etc.).

Todos esses elementos afetam a forma final da traducéo.

Hoje, ha uma grande expansao no ambito dos Estudos da Traducao nacional e inter-
nacionalmente. No Brasil, mais de 22 universidades oferecem cursos de graduacdo em
Traducdo. Também aumentam o niimero de universidades que oferecem pds-graduacgéo
em Estudos da Traducgéo como area de especializacdo. Por outro lado, ha cursos de Letras
com habilitacdo em lingua estrangeira, entre outros lugares, no Norte de Minas Gerais,
com disciplinas que abordam préticas de tradugio. Entretanto, grande parte dos TJ nao
possui formacéo especifica em tradugao.

Tipos de traducao

E dificil elaborar uma definicio geral de traducio, visto que a prépria palavra é polissé-
mica, podendo significar tanto o oficio (atividade do tradutor) quanto o produto (texto
traduzido) e, ainda, o processo do ato tradutorio e a disciplina.

Jakobson (1959: 114) divide as teorias da traducdo em trés tipos: 1. Traducdo In-
tralingual ou Reformulagio: interpretagdo de signos verbais através de outros signos
dentro da mesma lingua, por exemplo, a traducdo de uma obra espanhola do século XII
para a Lingua Espanhola moderna; 2. Traducao Interlingual: interpretacdo de signos
verbais através de outra lingua, por exemplo, a traducdo de um texto em espanhol para o
portugués do Brasil; 3. Traducao Intersemiética ou Transmutacdo: interpretacao de sig-
nos verbais mediante signos de sistemas de signos nao verbais, por exemplo, um poema
traduzido em uma pintura ou danca, um romance traduzido em um filme ou 6pera.

Ha, ainda, diferentes tipos, subtipos e modalidades de traducao. Os subtipos de tra-
dugéo sao, segundo Shuttleworth e Cowie (1997: 181): a traducdo literaria, a tradugéo
técnica, a legendagem e a traducdo de maquina.

O primeiro subtipo de traducéo citado por Shuttleworth e Cowie (1997: 181), a tra-
dugado literaria, refere-se a traducéo de textos literarios. Segundo Santos (2011: 2), alguns
tradutores interpretam o texto lido e fazem uma recriacdo do original. De acordo com
Eco (2009: 104), “é inutil procurar fidelidade literal”. As vezes o tradutor tem que adaptar,
pois ndo consegue encontrar algo que seja semelhante na lingua de chegada, algo espe-
cifico que tenha a ver com a vivéncia, com a cultura. Precisa negociar um significado. E
como também afirma o autor, “na negociacdo, processo segundo o qual para obtermos
uma coisa temos que renunciar a outra, no final, as partes envolvidas deveriam sair com
um sentimento de satisfagdo mutua razoavel, pois ndo podemos ter tudo” (Eco, 2009: 25).

A tradugdo literaria é, por um lado, mais complexa, pois exige do tradutor um conhe-
cimento extralinguistico. “Traduzir é um trabalho artistico criador”, afirma Willemsen
(1986: 58), que aponta uma dificuldade especifica ao falar da prosa: saber o que sabe
o autor. Segundo ele (1986: 64), o autor tem que conhecer o pais do escritor, inclusive
sua regido ou cidade e as particularidades linguisticas correspondentes. Tem que saber
sobre a época do escritor, a historia e a literatura de seu pais, a tradigao literaria na qual
se situa. Nao ¢é suficiente, segundo Willemsen (1986: 64), ler o livro que pretendemos
traduzir e apenas traduzi-lo, pois traduzimos, também, seu escritor.
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O segundo subtipo de traducao, segundo Shuttleworth e Cowie (1997: 181), é a tra-
dugéo técnica. Porém, o conceito de traducéo técnica e/ou de texto técnico ndo aparece
nem em Shuttleworth e Cowie (1997) nem em Munday (2009).

Shuttleworth e Cowie (1997: 1) apresentam um tipo de tradugio que condiz com a
traducdo publica, a traducao absoluta. De acordo com esses autores, na Tradugao Ab-
soluta, todo o texto da lingua-fonte é traduzido para a lingua-alvo sem alteracdo do
contetido ou forma do documento original, a quantidade da informacao e a qualidade
da comunicagido devem ser mantidas sem variacdo técnica ou linguistica em relacdo ao
texto original e toda terminologia deve ser exatamente a mesma do texto-fonte.

A tradugédo juramentada possui uma forma diferenciada por conter, entre outras in-
formacoes: dados pessoais e de matricula do tradutor, apresentacdo e fechamento da
traducdo. Em geral, a estrutura da traducéo é a seguinte: a. identificacdo do tradutor;
b. identificacdo do documento; c. apresentacdo grafica semelhante ao original; d. ine-
xisténcia de espacos incompletos; e. indicacdo de singularidades (rasuras, erros graves
de ortografia e sintaxe, palavras em outro idioma, nomes proéprios); f. indicagio de ca-
rimbos, figuras, assinaturas; g. decodificacao de abreviacdes; h. notas do tradutor, caso
seja necessario; i. fechamento; j. carimbos e assinaturas do tradutor assim como os
emolumentos da traducdo. Ainda ha a necessidade de recursos que dificultem fraudes.

O terceiro subtipo de traducéo citado por Shuttleworth e Cowie (1997: 181) é a le-
gendagem. Para alguns autores, a dublagem assim como a legendagem inserem-se no
subtipo denominado traducéo literaria. Aqui, e em concordancia com outros autores,
consideram-se essas duas modalidades como traducdo audiovisual por ser esta um sub-
tipo de traducdo com caracteristicas claramente especificas.

A Tradugao Audiovisual (TAV) é a traducéo de filmes, seriados, videogames e dese-
nhos animados, entre outros. Consoante com Chiaro (2009: 141), a TAV inclui a tradu¢éo
de midia, a tradu¢do multimidia, a tradu¢do multimodal e a traduc¢éo de tela. A dublagem
e a legendagem sao as modalidades mais usadas de TAV para traduzir produtos de tela.
A referida autora explica, ainda, que a dublagem é um processo que usa o canal acustico
para propositos tradutorios, enquanto que a legendagem envolve uma traducéo escrita
que é superposta a tela (Chiaro, 2009: 141-142).

A dublagem é um processo que envolve a substituicio da fala original por outra voz
que tenta acompanhar, na medida do possivel, o tempo, a frase e os movimentos labiais
do dialogo original (Luyken et al., 1991: 31). Seu principal objetivo é fazer com que as
pessoas oucam os didlogos em sua lingua nativa como se estivessem ouvindo os atores
no original.

De acordo com Chiaro (2009: 144-145), ha tradicionalmente quatro passos envolvi-
dos no processo de dublagem de um filme: 1. o roteiro é traduzido; 2. o roteiro é adaptado
ao som, ambos na lingua-fonte, e é adequado aos movimentos labiais dos atores na tela;
3. o novo roteiro traduzido é gravado pelos atores; 4. a gravacao resultado desse trabalho
¢ misturada a gravacao original.

A legendagem, como o proprio nome indica, consiste em incorporar um texto escrito
na lingua-alvo (legendas) na tela onde um filme é exibido na versao original, de forma
que essas legendas coincidam aproximadamente com as intervencdes dos atores da tela.

Consoante com Chaume (2004: 34), a legendagem é a modalidade de traducéo audi-
ovisual escolhida em paises como Holanda, Bélgica, Portugal, Grécia, Noruega, Suécia,

61



Santos, O. M. - A formacéo do Tradutor Juramentado
Language and Law / Linguagem e Direito, Vol. 3(1), 2016, p. 58-70

Finlandia e a maior parte dos paises hispano-americanos, com exce¢do do Brasil. Na
Franga, na Espanha e no Brasil, a pratica de legendar filmes torna-se cada vez mais po-
pular. A legendagem é um processo um pouco menos complexo que a dublagem: uma
empresa faz a solicitacido ao estidio de legendagem, este envia a tradugio para um tra-
dutor especialista nessa modalidade, que a devolve ao mesmo estudio, encarregado da
edicdo, isto ¢, de incorporar a traducdo dos dialogos em legendas no filme original.

Na TAV, trabalha-se com uma linguagem pré-fabricada, ou seja, o roteiro é ela-
borado/planejado de forma escrita para simular a fala espontinea. Concorda-se com
Chaume (2004: 168) e Martinez Sierra (2008: 35), que afirmam que essa linguagem
encontra-se em um caminho intermediario entre o discurso oral espontineo e o escrito

(elaborado).

Uma modalidade de TAV conhecida como “vozes superpostas” ou voice-over, segundo
Whitman-Linsen (1992: 94), é uma técnica em que um falante da lingua-alvo 1é a traducédo
da lingua-fonte (falada simultaneamente) com o original ainda vagamente audivel no
background acustico. Ou seja, nessa modalidade ha a emissdo simultanea da fala do ator
do texto original (em volume mais baixo) e da dublagem (em volume mais alto). Ainda
segundo Whitman-Linsen (1992: 94), essa técnica é usada em entrevistas televisivas com
celebridades internacionais, em comédias estrangeiras em que a voz original deve ser
ouvida, em documentarios sobre personagens historicos em que a metragem do filme
original e o som sdo mantidos, etc.

Outra modalidade de TAV, ainda que menos utilizada, é a interpretacdo simultanea,
que consiste na interpretacdo do filme por parte de um tradutor/intérprete que se en-
contra fisicamente na mesma sala na qual o filme é exibido e dispde de um microfone
conectado aos alto-falantes por meio do qual realiza a tradugao, superpondo sua voz as
vozes dos atores de tela. E mais comum em festivais de cinema (Chaume, 2004: 36).

Ainda ha a interpretacdo consecutiva, que é uma técnica de traducdo que nio faz
parte da TAV, mas é usada pelo TJ. A interpretagdo consecutiva é geralmente empregada
na prova oral de concursos para Tradutores Publicos e Intérpretes Comerciais. Conso-
ante com Shuttleworth e Cowie (1997: 27), a interpretacdo consecutiva é realizada da
seguinte forma: o intérprete ouve a se¢ao de fala proferida na lingua-fonte e faz anota-
cOes que servem simplesmente como uma memoria breve; o falante, entao, d4 uma pausa
para o intérprete traduzir o que foi proferido na lingua original e assim sucessivamente.
No concurso realizado em Minas Gerais, em 2008, na prova oral, optou-se pela traducéo
consecutiva. O avaliador lia um paragrafo de cada vez para que o candidato pudesse
interpreta-lo, mas sem nenhuma anotacéao.

Tanto a traducéo simultanea quanto a consecutiva fazem parte do dia a dia do tra-
dutor, por exemplo, em audiéncias publicas, cartdrios, delegacias, conferéncias, etc.

O quarto e ultimo subtipo mencionado por Shuttleworth e Cowie (1997: 181) é a
traducdo de maquina. Segundo os autores (1997: 99), a traducdo de maquina ou tra-
ducdo automatica é um termo usado para se referir a tradugao que é realizada por um
computador em sua totalidade ou parcialmente.

Embora o oficio de TJ exija traducédo e/ou versdo de documentos publicos e inter-
pretacdes oficiais, ele lida com os demais tipos e subtipos de tradug¢éo. Por ser um titulo
reconhecido nacionalmente, o TJ é requisitado também para atuar na TAV e na tradu-
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cao/versao de textos literarios, por exemplo, e cada subtipo de traducao exige do tradutor
conhecimentos especificos.

Os estudos culturais e sua aplicacao nos Estudos da Traducao

Independentemente do tipo ou subtipo de traducio, o tradutor devera levar em conta um
fator crucial: a cultura.

Segundo House (2009: 3), as traducdes servem como mediadoras entre linguas, soci-
edades e literaturas. E através das traducdes que muitas barreiras linguisticas e culturais
sao superadas. Conforme a autora (2009: 11), traduzir ndo é apenas um ato linguistico, é
também um ato cultural, que envolve sempre ambas as linguas e culturas. Ndo se pode
traduzir um idioma, desconsiderando sua cultura. Lingua e cultura constituem um con-
junto cujos elementos se conectam mutuamente sem que seja possivel falar de um sem
fazer referéncia ao outro. Para que a comunicacao seja eficaz, o tradutor deve ter conhe-
cimento da cultura e das normas de comportamento social da comunidade da lingua-alvo.
“Traduzir é uma forma de comunicacéo intercultural [...]. A cultura refere-se a valores
e convencdes compartilhados por um grupo, que atuam como diretrizes mentais para
orientar os pensamentos e comportamento das pessoas” (House, 2009: 12).

Da mesma forma que Martinez Sierra (2008: 90), buscou-se uma definicdo de cultura
que seja funcional e apropriada para os propdsitos deste artigo e que se entende como
equivalente ou complementar a outras defini¢des que a literatura oferece. Também se
utilizara a defini¢do de Samovar e Porter, que definem cultura como:

Para nosso propésito, nds definimos cultura como um depésito de conhecimento,
experiéncia, crencas, valores, atitudes, significados, hierarquias, religido, nogdes
de tempo, fungdes, relacdes espaciais, conceitos do universo e objetos materiais e
propriedades adquiridos por um grupo de pessoas ao longo das geracdes através
da luta individual e em grupo. (Samovar e Porter, 1997: 12)

De acordo com Venuti, “o tradutor negocia as diferencas linguisticas e culturais do texto
estrangeiro, reduzindo-as e fornecendo outro conjunto de elementos, basicamente do-
mésticos, criado a partir da lingua e cultura receptora para possibilitar que o estrangeiro
possa ser recebido” (2000: 468). O autor acrescenta que “a mensagem do texto-fonte (TF)
é sempre interpretada e reinventada, especialmente nas formas culturais abertas a inter-
pretacdo, tais como textos literarios, tratados filosoficos, legendagem de filmes, textos de
propaganda, textos de conferéncia e testemunhos legais” (2000: 470). Qualquer comuni-
cacdo realizada através da traducdo, entdo, segundo ele (2000: 471), envolve a liberagao
de caracteristicas domésticas (domestic remainder), especialmente no caso da literatura.
Consoante com o autor, o texto estrangeiro é reescrito em dialetos e discursos domésti-
cos, registros e estilos, e esse resultado na producéo de efeitos textuais tem significado
apenas na historia da lingua e cultura domésticas. Afirma que o tradutor pode produzir
esses efeitos para comunicar o texto estrangeiro, tentando inventar analogos domésticos
para formas e temas estrangeiros; porém, o resultado sempre ira além de uma comuni-
cacdo qualquer para langar possibilidades de significado orientadas pela lingua-alvo.

Segundo Venuti (2000: 485), a traducéo é sempre ideoldgica e o domestic remainder
refere-se a uma inscri¢do de valores, crencas e representagdes ligados aos momentos
historicos e posigdes sociais na cultura doméstica. O autor indaga sobre a possibilidade
de a comunicacdo intercultural ocorrer no mesmo plano de entendimento tanto para
falantes nativos quanto leitores ndo nativos de um idioma:
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Uma tradugéo pode sempre comunicar aos seus leitores o entendimento do texto
estrangeiro que os leitores estrangeiros tém? Sim, eu quero argumentar, mas essa
comunicagdo sera sempre parcial, ambas incompletas e inevitavelmente inclina-
das a cena doméstica. Ela ocorre somente quando o domestic remainder lan¢ado
pela traducéo inclui uma inscricdo do contexto estrangeiro em que o texto surgiu
primeiro. (Venuti, 2000: 473)

As linguas ndo sdo equivalentes no sentido de que essa percep¢ao seja igual. Cada comu-
nidade linguistica possui sua cultura propria que a identifica e a distingue das demais.
A equivaléncia existe no sentido de que a comunicacao entre linguas, ainda que muito
diferentes em todos os niveis (seméantico, fonético, pragmatico, etc.), seja possivel. Se-
gundo House (2009: 7), dois textos (o original e sua traducédo) sdo equivalentes quando,
dado o seu respectivo contexto, eles sdo comparaveis no sentido semantico e pragma-
tico. A autora (2009: 29) acrescenta que, quando se diz que duas coisas sdo equivalentes,
nao se quer dizer que elas sdo idénticas, mas que elas tém algumas caracteristicas em
comum, que funcionam de formas similares. Segundo Nida, deve-se analisar a equiva-
léncia da traducdo mediante sua dimensao dinamica, pois a lingua é um cédigo usado
com diferentes objetivos:

A lingua nao consiste somente no significado de simbolos e combinacéo destes;
ela é essencialmente um cdédigo em operagdo ou, em outras palavras, um c6-
digo funcionando com propdsito(s) especifico(s). Assim, nés devemos analisar
a transmissdo da mensagem em termos de dimenséo dinidmica. Essa dimenséo
é especialmente importante para a tradugéo, ja que a producido de mensagens
equivalentes é um processo, ndo é meramente uma combinagio de partes de um
discurso, mas também da reproducéo do carater dindmico total da comunicacéo.
Sem ambos os elementos, os resultados praticamente néo podem ser considera-
dos, em qualquer sentido realista, como equivalentes. (Nida, 1964: 120)

Toury tenta explicar que o conceito de equivaléncia s6 pode ser concretizado ao buscar
sua fundamentacao nas normas:

A aparente contradicdo entre qualquer conceito tradicional de equivaléncia e o
modelo limitado que a traducéo tem reivindicado para ser moldada pode apenas
ser resolvida postulando que sdo as normas que determinam a equivaléncia (tipos
e extensdo de) manifestada pelas tradugdes atuais. O estudo das normas, entéo,
constitui um passo vital para o estabelecimento de como o postulado funciona-
lista e relacional da equivaléncia tem sido realizado — se em um texto traduzido,
no trabalho de um unico tradutor ou “escola” de tradutores, em um dado periodo
histérico, ou em qualquer outra selecéo justificavel. (Toury, 2000: 204)

Toury (1995: 56) entende a traduc¢do como uma atividade que, inevitavelmente, implica
a presenca de pelo menos duas linguas e duas tradigdes culturais (ou seja, pelo menos
dois sistemas de normas). Segundo o autor (1995: 53), a figura do tradutor nio pode
ser reduzida a de um mero gerador de enunciados como acontece com o significado
de “traducédo” para as distintas disciplinas como a Linguistica, a Linguistica Textual, a
Textologia Contrastiva ou a Pragmatica. As atividades tradutologicas tém que considerar
o componente cultural. Como afirma Martinez Sierra (2008: 103), “um publico exposto a
uma série cuja tradugdo possui deficiéncias de indole cultural pode converter-se em um
publico propenso a acabar ignorando tal série”.
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O Decreto n° 13.609, de 21 de outubro de 1943

Ap6s conhecer a complexidade do ato de traduzir e possiveis atuagdes do tradutor, co-
nhecimentos que todo TJ deveria possuir, contrasta-se essa formacdo “ideal” com os re-
quisitos exigidos para candidatura ao oficio de Tradutor Publico e Intérprete Comercial.

O Decreto 13.609, de 21 de outubro de1943, regulamenta o Oficio de Tradutor Publico
e Intérprete Comercial no Territério da Republica Federativa do Brasil. Os editais para
concursos sdo baseados nesse Decreto.

No capitulo I, para o provimento do Oficio, em seu Artigo 1°, tem-se que o Oficio de
Tradutor Publico e Intérprete Comercial é exercido, no pais, mediante concurso de pro-
vas e nomeacao concedida pelas Juntas Comerciais ou 6rgaos encarregados do registo
do comércio. Para a inscricio (Artigo 3°), o candidato deve apresentar documentacgio
comprobatoria de: a. ter o requerente a idade minima de 21 anos completos; b. nao
ser negociante falido irrehabilitado; c. a qualidade de cidadédo brasileiro nato ou natu-
ralizado; d. néao estar sendo processado nem ter sido condenado por crime cuja pena
importe em demissdo de cargo publico ou inhabilitacdo para o exercer; e. a residéncia
por mais de um ano no Estado onde pretende exercer o oficio; f. a quitacdo com o servico
militar; e g. a identidade. E acrescenta em seu paragrafo Gnico: “ndo podem exercer o
oficio os que dele tenham sido anteriormente demitidos”. Observa-se que, em nenhum
momento, faz-se mencao a titulacdo académica ou curriculo do candidato.

O candidato pode se inscrever em mais de um idioma, segundo seu Artigo 30, que
d. « s, oy 1. ~ . “ 7. 9
iz: “é permitida aos tradutores e seus prepostos a habilitacio em mais de um idioma”.

O concurso é realizado por meio de uma prova escrita e uma oral. Na prova escrita,
o candidato devera verter, para o idioma estrangeiro, um trecho de 30 ou mais linhas,
sorteado no momento, de prosa em vernaculo, de bom autor; e tradugido para o ver-
naculo de um trecho igual, preferencialmente de cartas rogatdrias, procuracdes, cartas
partidas, passaportes, escrituras notariais, testamentos, certificados de incorporagao de
sociedades anonimas e seus estatutos. Na prova oral, o candidato devera ler, traduzir e
verter, bem como em palestra, com arguicio no idioma estrangeiro e no vernaculo que
permitam verificar se o candidato possui o necessario conhecimento e compreensao das
sutilezas e dificuldades de cada uma das linguas. No caso do concurso realizado no Es-
tado de Minas Gerais, em 2008, na prova oral, optou-se pela traducdo consecutiva e nao
simultanea, o que implica, além de conhecer e compreender as sutilezas e dificuldades
da lingua em questao, possuir boa memoria.

No capitulo II, Artigo 17, que versa sobre o exercicio da profissao, nao é mencionada
nenhuma capacitacdo ou indicacdo de formacao na area dos Estudos da Traducao ou
Letras, por exemplo. Esse capitulo versa sobre a responsabilidade que o tradutor deve
ter por seu Oficio, pessoal e intransferivel.

O capitulo IIT aponta as funcdes dos Tradutores Publicos e Intérpretes Comerciais,
quais sejam:

a. passar certidoes, fazer tradugdes em lingua vernacula de todos os livros, documentos
e demais papéis escritos em qualquer lingua estrangeira, que tiverem de ser apresen-
tados em Juizo ou qualquer reparticdo publica federal, estadual ou municipal ou enti-
dade mantida, orientada ou fiscalizada pelos poderes publicos e que para as mesmas
traducoes lhes forem confiados judicial ou extrajudicialmente por qualquer interes-
sado;
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b. intervir, quando nomeados judicialmente ou pela reparticio competente, nos exames
a que se tenha de proceder para a verificacdo da exatiddo de qualquer traducido que
tenha sido arguida de menos conforme com o original, errada ou dolosa, nos termos
do artigo 22 e seus §§ 1° e 3°;

c. interpretar e verter verbalmente em lingua vulgar, quando também para isso forem
nomeados judicialmente, as respostas ou depoimentos dados em Juizo por estrangei-
ros que nao falarem o idioma do pais e no mesmo Juizo tenham de ser interrogados
como interessados, como testemunhas ou informantes, bem assim, no foro extrajudi-
cial, reparti¢des publicas federais, estaduais ou municipais;

d. examinar, quando solicitada pelas reparti¢des publicas fiscais ou administrativas com-
petentes ou por qualquer autoridade judicial, a falta de exatiddo com que for impug-
nada qualquer traducdo feita por corretores de navios, dos manifestos e documentos
que as embarcagdes estrangeiras tiverem de apresentar para despacho nas Alfande-
gas, bem assim qualquer traducdo feita em razao de suas funcdes por ocupantes de
cargos publicos de tradutores e intérpretes.

De forma resumida, a funcdo do Tradutor Publico e Intérprete Comercial é traduzir,
verter e interpretar enunciados proferidos na lingua materna ou estrangeira dentro do
par linguistico para o qual esta habilitado.

Quando nomeados pelo Presidente da Republica, os Tradutores Publicos e Intérpre-
tes Comerciais tém jurisdicdo em todo o territério do Estado em que sdo nomeados ou
no Distrito Federal. Entretanto, tém fé publica em todo o pais as traducdes por eles feitas
e as certiddes que passarem (Artigo 20).

Nao ha mengao a formacdo do tradutor até o Artigo 21. No Artigo 22, que trata de
traducoes feitas por Tradutores Publicos e consideradas inexatas, no paragrafo 1°, pede-
se, preferencialmente, que essas tradugdes sejam revistas por professores do idioma:

Art. 22. Quando alguma tradugio por arguida de inexata, com fundamentos
plausiveis e que possam acarretar efetivo dano as partes, a autoridade que dela
deva tomar conhecimento, sendo judiciaria, ordenara o exame que sera feito em
sua presenca. Se a autoridade for administrativa, requisitara o exame com exi-
bicdo do original e traducdo, a Junta Comercial ou 6rgio correspondente, sendo
notificado o tradutor para a ele assistir querendo.

§ 1° Esse exame sera feito por duas pessoas idoneas, de preferéncia professores
do idioma e, na falta destes, por dois tradutores legalmente habilitados, versando
exclusivamente sobre a parte impugnada da traducéo.

§ 2° O resultado do exame nio serd mais objeto da controvérsia e a traducio,
assim sustentada ou reformada, tera inteira fé, sem mais admitir-se discussdo ou
emenda.

O paragrafo 1° do Artigo 22, que discute a revisdo de uma traducéo considerada inexata,
pode gerar questionamentos sobre o porqué de um professor de linguas ter preferéncia
frente a um tradutor legalmente habilitado: a. é levado em consideracdo o conhecimento
linguistico, que se supde ser suficiente, e a experiéncia do professor em ensinar o idioma?
Ensinar linguas é diferente de ensinar a traduzir; b. o tradutor legalmente habilitado ndo
estaria “preparado” para revisar traducdes de colegas de oficio ou nao deveria examina-
las por uma questéo ética? Se o tradutor foi aprovado em concurso publico, entende-se
que esteja preparado para o oficio.
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Analise de tendéncias de traducao de termos juridicos

Com o intuito de contribuir para a formacao do TJ, reconhecendo o vasto conhecimento
que este deveria ter para atuar no ambito juridico, propds-se um projeto que pretende
compilar um corpus com terminologia juridica e analisar tendéncias de traducao dos
termos encontrados.

Segundo Santos (2013: 14), a Internet tornou-se uma das principais fontes de pes-
quisa dos tradutores. Dicionarios on-line atualizados e contextualizados tém contribuido
para a melhoria da qualidade das tradugdes e ferramentas de processamento linguistico
ja fazem parte do dia a dia de muitos que se propdem a traduzir e a analisar traducdes.

Os tradutores buscam ferramentas que possam tornar seu trabalho mais rapido e
eficaz. Com o uso de computadores e o aparecimento de softwares cada vez mais especi-
ficos, é possivel investigar a lingua com maior precisio e riqueza de detalhes. E possivel
perceber suas sutilezas e compara-las.

Embora o espanhol e o portugués sejam linguas que tém a mesma origem, a raiz
latina, e apresentam, de modo geral, mais semelhancas do que diferencas no léxico, am-
bas possuem suas especificidades. Para um nativo do portugués, geralmente é mais facil
traduzir do que verter, mas quando se trata de conhecimento de termos juridicos, a difi-
culdade parece surgir nos dois idiomas.

Para contribuir com a atualizacido de tradutores em relacio a termos juridicos no
par linguistico portugués/espanhol, os termos serdo analisados em um corpus paralelo
compilado a partir de documentos juridicos disponiveis na Internet ou disponibilizados
por Tradutores Juramentados. Um corpus paralelo é constituido de textos em espanhol
e sua respectiva traducdo em portugués (ou o contrario).

As tendéncias de traducdo (domesticacdo, estrangeirizag¢do, omissdo, adequacao, ina-
dequacéo e transgressdo) levantadas por Santos (2013) em sua pesquisa de Doutorado,
ao analisar a traducdo de mexicanismos, servirdo como base para a analise das mesmas
ou de outras tendéncias que poderao surgir.

Tendéncia é entendida nesse projeto da mesma forma que a conceitua Martinez Si-

erra:

Segundo entendo, partimos de uma série de decisdes individuais que um tradutor

toma ou, dito de outra forma, de uma série de estratégias de tradugéo. Uma vez

que observemos que um mesmo tradutor (ou equipe de tradutores) emprega de

forma regular uma determinada estratégia na traducgéo de casos similares (sem-

pre que o processo se desenvolva sob os mesmos parametros socioculturais),

poderemos comecar a considerar a possibilidade de uma tendéncia tradutoria.

(Martinez Sierra, 2008: 82)
Se o tradutor faz escolhas que, no final, sdo caracterizadas como técnicas de traducio,
essas escolhas por uma opg¢ao em detrimento de outras podem revelar preferéncias e/ou
expectativas que existem na cultura da lingua-alvo e que o tradutor conhece. Quando
esse conjunto de opc¢des ocorre com regularidade em textos do mesmo tipo, chama-se
isso de tendéncia; quando comparados com outros textos traduzidos e que aparecam com
muita frequéncia, chama-se isso de norma. Entende-se o conceito de norma segundo
Toury (1995: 53) e Martinez Sierra (2008: 71), ndo como um conjunto de op¢des de indole
prescritiva, mas como uma categoria para a analise descritiva.

O corpus contendo terminologia juridica (tradugdes juramentadas e publicagdes do
ambito juridico) sera analisado via ferramenta wordlist do programa WordSmith Tools,
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que gerara palavras (types) caracteristicas do corpus original (CO) em lingua espanhola e
de sua traducéo (CT). Serdo investigadas todas as palavras do CO para identificar termos
juridicos presentes com o auxilio de um dicionario especializado. O CO e CT estao sendo
alinhados e, entdo, por meio de um concordanciador paralelo, serdo analisados todos os
termos em seu contexto.

As ferramentas utilizadas sdo ferramentas computacionais criadas com base na Lin-
guistica de Corpus (LC). A LC tem sido definida, por exemplo, por Sardinha (2004: 3),
como a area que se ocupa da coleta e exploracido de dados linguisticos textuais, em for-
mato legivel por computador, coletados com o propodsito de servirem para a pesquisa de
uma lingua ou variedade linguistica.

Esse trabalho aspira por contribuir para a formacao de tradutores e de pesquisadores
em Estudos da Traducao.

Esse estudo (ainda em andamento) utilizara modelos de tendéncias de traducao de
elementos interculturais que dependem de conhecimentos que desafiam o tradutor pela
falta de equivalentes em sua lingua materna e/ou pela necessidade de oferecer uma opcéo
mais adequada para o receptor, que filtrara o elemento traduzido conforme sua percepc¢éo
de mundo, como esclarece Katan:

No ato da traducédo, um novo texto sera criado, o qual sera lido de acordo com
um mapa diferente ou modelo do mundo por meio de uma série de condi¢des di-
ferentes de filtros de percepcéo. Portanto, a necessidade de mediacéo. O tradutor
deveria ser capaz de modelar os varios mundos [...] (Katan, 2009: 91)

No ambito juridico, muitos termos estdo relacionados a cultura. Traduzir é mais facil que
verter, ja que o acesso a termos existentes na lingua materna é mais comum. Ao verter,
o tradutor deve buscar um equivalente na lingua-alvo e considerar seu contexto. Um
exemplo disso seria uma sentenca de divorcio. Em portugués, conhecem-se os termos
“regime de comunhéo universal e parcial de bens”. Se o tradutor procurar seu signifi-
cado em um dicionario, a traducdo possivelmente seria régimen de comunion universal y
parcial de bienes. Porém, se os termos estivessem em espanhol (régimen de comunidad
universal y restringida de bienes), ndo haveria, provavelmente, problemas na traducéo
por serem termos mais conhecidos pelo tradutor em sua lingua materna.

Na LC trabalha-se com a nocdo de corpus comparavel, que sdo corpora com textos
originais nas respectivas linguas e que tratam do mesmo assunto, por exemplo, uma
sentenca de divorcio em espanhol e em portugués. Tendo em vista essa possibilidade de
comparacao, ao verter um documento, o tradutor deve buscar um documento equivalente
e que seja do pais de destino da traducdo. No caso do espanhol, sdo vinte e um (21) paises
que tém esse idioma como lingua oficial, portanto alguns termos podem variar.

E possivel compilar corpora comparaveis e, com o auxilio de ferramentas compu-
tacionais, o tradutor podera encontrar termos juridicos de forma rapida e precisa. Ha
tradutores que compilam corpora comparaveis para facilitar seu trabalho ou utilizam o
Google com esse fim. Mas, quando se trata de interpretacdo simultinea no ambito juri-
dico, o tradutor deve reservar um tempo para estudar sobre o assunto que sera abordado,
pois ndo ha ajudas adicionais.

Consideracodes finais
O titulo de Tradutor Publico e Intérprete Comercial do Estado requer do seu possuidor
conhecimento linguistico e tradutologico. Conhecer bem os idiomas com os quais traba-
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lha néo é suficiente. O tradutor deve conhecer, também, as variadas técnicas de traducio
existentes, sejam escritas ou orais. O tradutor pode ser requisitado para atuar em diver-
sos tipos de traducéo e, no seu oficio, a tradugéo juridica pode representar um campo de
atuacdo mais delicado, ja que poucos tradutores sdo formados em Direito.

Como a candidatura ao oficio nédo exige comprovacgao de conhecimentos especifi-
cos, formacdo académica ou analise de curriculo, cabe ao tradutor buscar uma formacéo
que lhe permita atuar de maneira mais satisfatoria e (re)conhecer os diversos ambitos
possiveis de atuacio.

A traducdo juramentada é mais valorizada financeiramente porque ha uma tabela de
emolumentos estipulados pela Junta Comercial do Estado, mas tradu¢des comuns ainda
sdo muito baratas. No caso do par linguistico portugués/espanhol, ainda existem visoes
estereotipadas sobre o idioma estrangeiro, que consideram o espanhol uma lingua com-
preensivel, de facil traducdo. Alguns até ousam traduzir textos ou interpretar discursos
com o pouco conhecimento linguistico que possuem, sem a ajuda de um profissional.

Traduzir é muito mais que buscar equivaléncias entre as linguas. E navegar num
universo cultural marcado por herangas historicas, geograficas, linguisticas, politicas e
ideologicas e, uma vez que o tradutor ndo participa desse mundo, adentrar-se nele é
desafiar o novo e conquistar o desconhecido. O estudo e a experiéncia sio a base para
uma boa formacao e conscientizacao de seu papel na sociedade.

Notas

Todas as tradugdes de citagdes diretas ou indiretas sio de autoria propria da autora deste artigo.
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Denuncia e Anklageschrift:
um estudo contrastivo
Tinka Reichmann
Universidade de Sao Paulo, Brasil

Abstract. In this article, we apply a method of analysis of contrastive textology
in the legal context, analysing two text genres that have a comparable function
in Brazilian and German criminal procedures: “dentincia” and “Anklageschrift”
The purpose is to bring to light similarities and differences that help translators
to understand the source text and to define invariance criteria and translation
methods and procedures, as well as to write the target text for the other legal
culture. At the end, the potential of the research is shown by the prospective bro-
adening of the focus from individual text specimen to textual networks.

Keywords: Contrastive textology, text genre, indictment, Anklageschrift, legal translation.

Resumo. No presente artigo, aplicamos um método de analise da textologia con-
trastiva no ambito juridico, analisando dois géneros textuais que desempenham
uma fungdo comparavel nos sistemas processuais penais brasileiro e alemdo: a de-
nuncia e a Anklageschrift. O propésito é evidenciar semelhancas e diferencas, o
que facilita tanto a compreensdo do texto de partida quanto a definicao de critérios
de invariancia e métodos e procedimentos de traducdo, bem como a elaboragdo do
texto de chegada na outra cultura juridica. Por fim, vislumbramos o potencial da
pesquisa se expandirmos o foco do texto individual para redes textuais inteiras.

Palavras-chave: Textologia contrastiva, género textual, denuincia, Anklageschrift, traducdo ju-

ridica.

Introducio
Neste item faremos uma breve discussdo sobre as contribui¢des tedricas e praticas da
linguistica textual e da textologia contrastiva para o estudo comparativo de géneros tex-
tuais juridicos e para a tradugio juridica. Tal introducéo servira de base para a anéalise
contrastiva subsequente dos géneros textuais “dentncia” (Brasil) e Anklageschrift (Ale-
manha). Utilizaremos aqui a denominacéo “género textual” no sentido de “fendmenos
prototipicos e modelares que oferecem orientacdo para a producido e a compreensao de
textos” (Fix, 2006: 261) e que “se caracteriza[m] por exercer uma fung¢io séciocomuni-
cativa [sic] especifica” (Travaglia, 2007: 41).

Os estudos da traducédo beneficiaram-se das suas diferentes interfaces com as cién-
cias do texto, seja por contemplarem critérios de textualidade e dimensdes suprasseg-
mentais na tradugio ou por incluirem na didatica a analise textual, o estudo e a traducéo
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de géneros textuais especializados, seja por desenvolverem teorias proprias a partir de
conceitos da linguistica textual (cf. Albrecht, 2013: 250).

A textologia contrastiva, idealizada num nivel tedrico por Hartmann (1980, 1981),
pode ser vista como uma combinacdo da linguistica contrastiva (com foco em fenéme-
nos microlinguisticos) com a linguistica textual (com foco em textos inteiros). Spillner
(1981, 2002, 2005) seguiu uma linha empirica, contrastando géneros de diferentes cultu-
ras, usando como termo de comparacéo (tertium comparationis) as convengdes textuais
(cf. também Cintra, 2016). Em seu artigo de 1981, Spillner desenvolveu seis métodos de
analise contrastiva, que tém, em maior ou menor medida, relevancia para a traducéo e
os estudos da traducdo: comparagdo dos sistemas linguisticos em nivel textual (analise
dos procedimentos textuais em nivel da langue), comparacdo da frequéncia e das nor-
mas (frequéncia de procedimentos textuais e normas linguisticas existentes em nivel da
parole), analises de erros em nivel textual (erros de convengio textual, relevantes para
ensino e aquisicdo de lingua estrangeira), comparacao de textos traduzidos, analise de
textos paralelos (ndo traduzidos, mas tematica ou funcionalmente semelhantes) e com-
paracdo da retorica e da estilistica normativas (cf. Spillner, 1981: 240-248, Fernandez,
2007: 151 e Eckkrammer, 2009: 289-290).

Ambos os enfoques [Hartmann, Spillner] reivindicam a analise dos contrastes
linguisticos em nivel textual e o estudo das convergéncias e divergéncias de gé-
neros textuais em duas ou mais culturas. (Fernandez, 2007: 150)

Dentre os métodos de analise de textos paralelos, o mais eficiente para a tradugao parece-
nos ser o estudo contrastivo de géneros textuais (Spillner (1981: 242-243) e Spillner (2005:
282)), que permite identificar caracteristicas textuais especificas do género em cada idi-
oma. Spillner ainda propde diferenciar a linguistica textual contrastiva (que compara os
procedimentos e regras de linguistica textual em diferentes idiomas) da textologia con-
trastiva (Que compara as caracteristicas interlinguais de géneros textuais em diferentes
niveis linguisticos) (Spillner, 1981: 243).

Outros autores, como Adamzik (2009), Cintra (2012, 2016), Eckkrammer (2009), Fer-
nandez (2007), Herrero (2015) e o proprio Spillner (2002), desenvolveram estudos con-
trastivos dos géneros textuais mais diversos, como textos publicitarios, bulas de medi-
camento, cartas de recomendacdo, antuncios de casamento, receitas culinarias, avisos
de falecimento, criticas de restaurante etc. Na area de géneros juridicos, ha trabalhos
contrastivos sobre sentencas judiciais (ﬁuricové, 2013; Salgado, 2015; Stolze, 1992), con-
tratos de compra e venda de imével (Korzilius, 2015), cartas rogatorias (Frohlich, 2014;
Santos, 2015), textos normativos do tipo Rechtsverordnung, décret, arrété, ordonnance, de-
creto legge, decreto legislativo, regolamento (Spillner, 2007, 2010), entre outros. Apesar
de ndo serem classificadas como géneros textuais propriamente juridicos, as bulas de
medicamento podem se encaixar neste ultimo grupo por estarem sujeitas a uma forte
regulamentacdo legal (cf. Cintra, 2012, Cintra, 2016, Hagemeyer e Coulthard, 2015).

No caso de estudos contrastivos de géneros juridicos, consideramos que é primordial
ter em vista o sistema juridico em que o texto esta inserido (Stolze, 1999), ja que o mesmo
idioma pode ser utilizado em diferentes ordenamentos juridicos, ou diferentes idiomas,
no mesmo ordenamento juridico (Sandrini, 1999). Alguns textos apresentam estruturas
com um alto grau de formalizagdo e até mesmo padronizagio, seguindo uma “espécie
de esquema, modelo cognitivo global, formal, abstrato e de carater convencional” (Pi-
menta, 2007: 167) devido a prescri¢des legais especificas de um pais. O que esta autora
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afirma em relacdo a sentencas judiciais também se aplica ao género que sera estudado
aqui, a “dendncia” no sistema brasileiro e a Anklageschrift no sistema alemao. Apesar
de serem géneros fundamentais nos respectivos sistemas processuais penais, presentes
na realidade profissional de tradutores e intérpretes juramentados, ha poucos estudos
contrastivos linguisticos® e/ou tradutolégicos sobre esses géneros.

Tomando como base as possibilidades da Textologia Contrastiva de evidenciar seme-
lhancas e diferencas entre textos comparaveis de dois sistemas juridicos (textos paralelos)
e aplicando como termo de comparacio a funcdo do texto, consideramos que a compa-
racdo de géneros textuais pode trazer varios beneficios ao tradutor (principalmente uma
compreensdo aprofundada do texto e subsidios para decisdes tradutorias). Retomaremos
tais questdes no final do trabalho, apds a analise contrastiva dos textos.

Terminologia

Neste item, comentaremos a terminologia relacionada ao proprio género textual, ao pro-
cesso e a pessoa que é, podera ser ou sera objeto da dentincia, sempre fazendo referéncia
aos sistemas juridicos brasileiro e alemao. Partimos do pressuposto que ambos os géne-
ros textuais assumem uma funcio sécio-comunicativa semelhante.

A fungéo sécio-comunicativa do género textual dentincia, por exemplo, redigida
pelo promotor de justica, é a de levar ao conhecimento do juiz o acontecimento
de um crime, sua autoria, sua materialidade, suas circunstincias, sua tipificacdo
penal e pedir ao final que o autor do crime seja punido de acordo com o previsto
pela legislacdo penal. ((Pimenta, 2007: 46), grifo no original.)

Terminologia do género textual

Como ponto de partida, analisaremos os verbetes de dicionarios ou glossarios juridicos
monolingues e bilingues.

Dentincia - 1) E o ato verbal ou escrito, por meio do qual se da ciéncia, a auto-
ridade competente, de um fato punivel que deve ser averiguado.

2) E o ato escrito pelo qual qualquer cidadéo, partido politico, associagéo ou
sindicato é parte legitima para denunciar, perante o Tribunal de Contas, possi-
veis irregularidades ou ilegalidades sobre matéria de sua competéncia, quando
referir-se a administrador ou responsavel sujeito a sua jurisdicao.

3) Ato pelo qual o membro do Ministério Publico formaliza a acusagio perante
um Tribunal, dando inicio a acdo penal. S6 cabe em agéo publica (na acéo privada,
existe a Queixa-crime). Se a denuncia for aceita, o denunciado, que havia sido
indiciado no inquérito policial, passa a ser réu na acéo.

4) Notificacdo de uma parte contratante a autora, de que a partir de determi-
nada data cessardo os efeitos da convencdo ou contrato que celebraram e vém
cumprindo.

(Fulgencio, 2007: 194-195)

Dentncia. [...] é o vocabulo que possui aplicag¢do no Direito, quer Civil, quer
Penal ou Tributario com o significado genérico de declaragdo, que se faz em juizo,
ou noticia, que ao mesmo se leva, de fato que deva ser comunicado.

Em sentido estrito, na técnica do Direito Penal, diz-se dentincia a ato mediante o
qual o representante do Ministério Puiblico formula sua acusagio perante o juiz

73



Reichmann, T. - Dentncia e Anklageschrift
Language and Law / Linguagem e Direito, Vol. 3(1), 2016, p. 71-88

competente a fim de que se inicie a acdo penal contra a pessoa a quem se imputa
a autoria de um crime ou de uma contravengcao.
(Silva, 2010: 435)

Dentincia - Peca de acusacdo formulada pelo Ministério Publico contra pessoas
que praticaram determinado crime, para que sejam processadas penalmente. A
denuncia da inicio a acdo penal pablica. (Ministério Publico Federal, sd)

Anklageschrift: Schriftsatz der Staatsanwaltschaft, durch den im Strafverfah-
ren Anklage erhoben wird und der neben den Akten sowie dem Antrag auf Eroff-
nung des Hauptverfahrens an das Gericht ibermittelt wird. Sie dient der Bes-
timmung des Prozessgegenstandes und hat insoweit eine Umgrenzungsfunktion;
gleichzeitig kommt ihr eine Informationsfunktion fiir den Angeklagten zu, der
sich anhand der Angaben sachgerecht verteidigen kann. (Alpmann Brockhaus,
2004: 75)

Anklageschrift: Peca do Ministério Publico por meio da qual é oferecida acusagdo
no processo penal e que é encaminhada ao tribunal junto com os autos e requeri-
mento de abertura do procedimento principal. Ela serve para determinar o objeto
do processo e, nesse sentido, exerce uma funcgao de delimitacdo; ao mesmo tempo,
também recai sobre ela uma funcdo de informacgdo para o acusado, que pode se
defender devidamente com base nos dados apresentados. (Tradugao nossa)

Anklageschrift (§§ 199ff. StPO) ist die zur Anklageerhebung grundsatzlich er-
forderliche schriftliche Anklage. Sie enthélt den Antrag, das Hauptverfahren zu
erdffnen, den Anklagesatz (§ 2001 1 StPO), die Beweismittel, das Gericht, vor dem
die Hauptverhandlung stattfinden soll, und die Angabe des Verteidigers (§200 I
2 StPO) sowie — nicht notwendig bei bestimmten Strafsachen - die Darstellung
der wesentlichen Ergebnisse der Ermittlungen (§ 200 I StPO). [...] (Kdbler, 2012:
19)

Anklageschrift (arts. 199 et seq. do Codigo do Processo Penal alemdo-StPO) é a
acusagdo escrita necessariamente requerida para o oferecimento da acusagdo. Con-
tém o requerimento de abertura do procedimento principal, a frase-cerne da acusa-
¢do [requisitos necessarios da dentincia] (art. 2001 1 do StPO), as provas, o tribunal
perante o qual devera ser realizada a audiéncia principal e a indicagdo do defensor
(Art. 20012 do StPO) e — ndo necessaria em determinadas agdes penais — a exposi¢do
dos principais resultados do inquérito (art. 200 II do StPO). (Traducdo nossa)

Na comparacdo dos verbetes dos dicionarios monolingues acima, observa-se que o termo
“denuncia” é polissémico, enquanto a Anklageschrift apresenta uma acepg¢éo mais espe-
cifica (cf. também Creifelds, 2007: 55, que mais descreve o procedimento do que define
o género textual em si). Ndo somente a polissemia oferece dificuldades na traducéo ju-
ridica, mas também a existéncia de ritos e institutos juridicos caracteristicos de cada
sistema. Se adotarmos a traduc¢io de “dentncia” no sentido de “peca de acusacéo formu-
lada pelo Ministério Publico contra pessoas que praticaram determinado crime, para que
sejam processadas penalmente” para Anklageschrift, e vice-versa, em alguns contextos
pode ser necessario frisar que se trata do mesmo género, pela sua fun¢do semelhante.
Dependendo se a fung¢io da tradugao é documental ou instrumental, nos termos de Nord
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(2009), também ¢é possivel especificar que ele estd inserido numa ordem juridica dife-
rente, acrescentando-se, por exemplo, o adjetivo patrio: “a dendncia alema” ou “die bra-
silianische Anklageschrift”. Por vezes, basta usar o adjetivo no inicio de um texto para
evocar o contexto estrangeiro, a fim de evitar inferéncias indevidas do sistema juridico
da cultura-alvo.

Vejamos, a seguir, o que o dicionario juridico bilingue portugués/aleméao dos autores
Jayme e Neuss oferece como propostas de traducio:

Anklageschrift: 1. acusacéo (publica), 2. libelo acusatério (B[rasil]).
(Jayme e Neuss, 2013: 14)

denuincia: 1. Abbestellung, 2. StrafR Anzeige, 3. Einwand, 4. Einwendung, 5.
ZivilR Kiindigung, 6. Strafanzeige. [...] ~ criminal Strafanzeige

(Jayme e Neuss, 2012: 154)

libelo: (bras) Klage, Streitschrift, Wortlaut; ~ acusatorio Anklageschrift.
(Jayme e Neuss, 2012: 281)

No primeiro caso (alemdo — portugués), a primeira proposta de traducao refere-se a acu-
sac¢do publica de uma forma mais geral, sem necessariamente se referir a peca processual.
J& o libelo acusatorio tem uma fun¢do mais especifica ligada a julgamentos no Tribunal
do Juri: é um “género textual produzido pelo MP [Ministério Publico] cuja fung¢io socio-
comunicativa é expor o fato criminoso e sua tipificacdo penal, ou seja, os artigos do CP
que foram infringidos, expor detalhadamente a indicacdo das circunstancias agravantes
e as que influenciam na fixagdo da pena, dentre outros, e mostrar para o Tribunal do
Juri de forma clara a pretensdo punitiva do Estado em defesa da sociedade” (Pimenta,
2007: 130) (grifos nossos). O procedimento do Juri é escalonado e apresenta duas fases:
a primeira vai da dentncia a sentenca de prontuncia e a segunda vai do libelo-crime acu-
satorio ao julgamento em plenario (cf. Muccio, 2001: 38), o que evidencia que essa agao
penal também se inicia com a denuncia e que o libelo acusatoério s6 é oferecido numa
fase posterior, ap6s a sentenca de pronuncia (cf. também Pimenta, 2007: 129).

Ja no segundo caso (portugués — alemao), s sdo contempladas as acepc¢des da “de-
nuncia” no sentido de “ato verbal ou escrito, por meio do qual se d4 ciéncia, a autoridade
competente, de um fato punivel que deve ser averiguado” (Fulgencio, 2007: 194) (An-
zeige ou Strafanzeige). Ja “libelo acusatorio” é considerado pelos autores do dicionario
como equivalente a Anklageschrift para o sistema juridico brasileiro, o0 que ndo nos pa-
rece adequado, ja que o libelo é oferecido somente em uma fase posterior de um tipo de
acdo penal muito especifico (Tribunal do Juri, que julga crimes dolosos contra a vida),
que também tem inicio com a denudncia.

Quanto as locugdes, temos Anklage erheben no alemio e “oferecer dendncia” no por-
tugués.

Terminologia do processo penal

Quanto a terminologia do processo penal propriamente dito, é necessario destacar que o
Strafverfahren (processo penal) no sistema alemao inclui o inquérito de instrugao preli-
minar realizado pelo Ministério Puablico (MP) e o procedimento judicial penal, enquanto
a persecucdo penal no Brasil esta dividida em duas fases (inquérito e acdo penal), sendo
que so esta ultima se refere ao procedimento judicial.
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Em trabalhos anteriores, ja estudamos contrastivamente a terminologia relacionada
anomenclatura dos tribunais brasileiros em aleméo (Reichmann, 2013) (cf. também Mar-
tins, 2004) e a articulagdo das leis (Reichmann, 2015), que também sdo elementos neces-
sariamente presentes na dentncia ou na Anklageschrift. Além disso, o tradutor também
pode recorrer a traducdes ja existentes, como a traducido do Codigo Penal aleméao (De-
comain, 2014) para os crimes propriamente ditos. Salvo engano, ainda ndo ha tradugao
em lingua portuguesa do Codigo do Processo Penal alemao.*

Terminologia das pessoas objeto da denuncia

A pessoa que é ou devera ser objeto da denuncia é designada de diferentes formas de-
pendendo da fase do inquérito ou do processo judicial. No sistema aleméao, ha os termos
Beschuldigter, Angeschuldigter e Angeklagter, que estdo inclusive definidos legalmente no
Art. 157 do Cddigo de Processo Penal aleméo.” Beschuldigter é a pessoa investigada em
um inquérito, devido a suspeita de ela ter cometido uma infragao penal. Angeschuldigter
¢é a pessoa contra a qual o Ministério Publico ja ofereceu acusagao publica (que pode
iniciar uma acéo penal publica). Angeklagter é a pessoa contra a qual o Tribunal decidiu
abrir o procedimento principal. Beschuldigter é ainda o hiperonimo para Angeschuldigter
e Angeklagter (cf. Alpmann Brockhaus, 2004: 222).

J4 no sistema brasileiro, ha os termos “indiciado”, que se refere a pessoa investigada
no inquérito policial e contra a qual julgou-se haver indicios de cometimento do fato cri-
minoso, “denunciado”, que se refere a pessoa contra quem o Ministério Publico ofereceu
dentuncia, e “réu” ou “acusado”, que se refere ao denunciado ap6s o recebimento da de-
nuncia por parte do juiz, ou seja, ao iniciar-se a acdo penal. Entretanto, nos dicionarios
juridicos ha uma certa confuséo conceitual por tras desses termos, como ilustram os ver-
betes a seguir, sem necessariamente ser possivel identificar claramente um hiperdnimo,
ja que os termos sdo apresentados, em varios casos, como sinénimos:

Denunciado. Assim se entende a pessoa que é acusada por dentincia, ou aquela
a quem se denuncia. (Silva, 2010: 436) (grifos no original)

Indiciado - E aquele de quem se apura, mediante indicio, a pratica de uma in-
fracdo penal; sobre quem recaem indicios de haver perpetrado um delito. En-
quanto dura o inquérito policial, ndo existe figura do acusado, ndo podendo o
indiciado intervir no procedimento do inquérito, antes, portanto, do processo
propriamente dito. [...]. (Fulgencio, 2007: 341)

Indiciado. [...] designa a pessoa a quem se fez uma imputagdo criminal, em
virtude do que se iniciou contra ela a acdo penal. Corresponde, em sentido, ao
denunciado, indigitado, acusado ou incriminado, que se distingue perfeitamente
do condenado, pois que a este ja se fez aplicacdo da pena ou da sancéo criminal
[...]. Em relacédo ao indiciado ha indicios, conjecturas que serdo apurados e re-
conhecidos, ou néo, afinal, pela sentenca do julgador. (Silva, 2010: 733) (grifos
no original)

Indigitado. [...] na terminologia juridica, notadamente do Direito Penal, de-
signa ou nomeia a pessoa acusada de um crime ou a quem se imputa a autoria
de um crime ou de um delito. E o denunciado ou o indiciado. (Silva, 2010: 733)
(grifos no original)
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Réu - parte contra quem ¢é intentada demanda judicial. Aquele contra quem
é ajuizada aco civel ou penal; sujeito passivo da relagio juridico-processual. E
toda pessoa que é chamada ou trazida a juizo para responder sobre alguma coisa.
E chamado de acusado durante a investigacio e instrucdo criminal e de indici-
ado durante a fase persecutéria. E a pessoa contra quem se apresenta dentincia
por fato criminoso, que lhe é imputado, ou de que é, criminalmente, responsavel.
Neste caso, réu exprime a mesma significacdo de acusado, denunciado, conde-
nado. (Fulgencio, 2007: 564)

Réu. [...] No sentido penal, é a pessoa contra quem se apresenta deniincia por
fato criminoso, que lhe é imputada [sic], ou de que é, criminalmente, responsavel.
Neste caso, réu exprime a mesma significagdo de acusado, denunciado, condenado.
(Silva, 2010: 1223, grifos no original.)

Conteudo da denuincia / Anklageschrift

Ambos os géneros textuais caracterizam-se por serem determinados pelas prescricdes
legais, sendo que ndo serdo considerados validos se ndo atenderem as exigéncias legais
em relacdo a forma e ao conteudo. As exigéncias formais da dentincia regem-se pelo Art.
41 do Cddigo de Processo Penal brasileiro:

Art. 41. A dentincia ou queixa contera a exposicdo do fato criminoso, com todas
as suas circunstancias, a qualificacdo do acusado ou esclarecimentos pelos quais
se possa identifica-lo, a classificacdo do crime e, quando necessario, o rol das
testemunhas.(Brasil, 2016). ¢

A Anklageschrift, por sua vez, esta prevista legalmente no Art. 200 do Cédigo de Processo
Penal alemio:

§ 200 StPO [Inhalt der Anklageschrift] (1) Die Anklageschrift hat den Ange-
schuldigten, die Tat, die ihm zur Last gelegt wird, Zeit und Ort ihrer Begehung,
die gesetzlichen Merkmale der Straftat und die anzuwendenden Strafvorschrif-
ten zu bezeichnen (Anklagesatz). In ihr sind ferner die Beweismittel, das Gericht,
vor dem die Hauptverhandlung stattfinden soll, und der Verteidiger anzugeben.
[...] (2) In der Anklageschrift wird auch das wesentliche Ergebnis der Ermittlun-
gen dargestellt. Davon kann abgesehen werden, wenn Anklage beim Strafrichter
erhoben wird. (Alemanha, 2016)’

Art. 200 Codigo do Processo Penal alemio [Teor da Anklageschrift] (1) A
Anklageschrift devera designar o indigitado, o fato que lhe é imputado, data/hora
e local do seu cometimento, as caracteristicas legais do fato punivel e as prescri-
coes penais a serem aplicadas (frase-cerne da acusagdo). Além disso, nela também
deverdo ser indicados as provas, o tribunal diante do qual devera ser realizada a
audiéncia principal e o defensor. [...] (2) Na Anklageschrift também serdo expos-
tos os principais resultados do inquérito. Pode-se prescindir disso, caso a acusagao
seja oferecida diante do juiz penal. (Traducédo nossa)

A Anklagesatz, aqui traduzida por “frase-cerne da acusa¢io”, integra os requisitos neces-
sarios da denuncia e esta dividida em frase-cerne concreta (konkreter Anklagesatz), que
contempla a descricdo material do fato criminoso, e abstrata (abstrakter Anklagesatz),
que faz referéncia ao tipo penal. No préximo item, apresentamos dois textos-modelo
destacando os principais elementos e, a seguir, elencando os elementos de forma con-
trastiva, numa tabela.
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Exemplo de Anklageschrift alema

[dados pessoais apagados, formatacdo adaptada]

Ministério
Publico

gualificagao
do
denunciado

voz ativa,

3% pessoa:o M
imputa ao
denunciado os
fatos...

VoI passiva:
portanto, o
denunciado é
acusado de ...

(1 ] Staatsanwaltschaft STADT Baglaubigte Absehift
(Wappen]
Aktenzeichen: XXX
{Bie sints angebon) STADT, DATUM
Haft
Anklageschrift

-

P
N

-

in der Strafsache
gegen

VORNAME, NAME gebaren am XEMXXX (XXEMXX), geborene(r) XXXXXX,
Familienstand unbekannt, XXXXXX  Staatsangehdrige(rs,
zuletzt wahnhatt: XX0000

HAFTDATEM

In dieser Sache in Untersuchungshafl seit JOO0OOL aulgrund
Untersuchungs-Haftbefehls des Amtsgenchis OO0 vom
DATUM, Gz XXXXXX (Bl 000 d Hauptakie), in der JVA
WENXXK, ADRESSE, PLZ, STADT - Gefangenenbuch-Nr
000000 -

Ablaut der Frist:
§121 Abs. 1 StPO: DATUM

Vertoldiger:
Herr Rechisamaalt 0000,
ADRESSE, PLZ, STADT

Die Staatsanwaltschaft legt aufgrund ihrer Ermittiungen dem Angeschuldigten felgenden
Sachverhalt zur Last:

Am DATUM gegen UHRZEIT legte der Angeschuldigle gemeinsam ma dem mittlerweile
verstorbenen X000 im ersten Obergeschoss des Anwesens ADRESSE, STADT, in dem
zahlrgiche kleine 1-Zimmer-Wohnungen befinden und in dem sich mindestens fOnf
Personen aufhieiten, einen Brand, der schnell auf das dort abgestelite Mobdiar Obergriff, wobei es
den im Hause befindlichen Bewehnern nicht mehr moglich war, das Amvesen zu verlassen, diese
vielmehr aul das Emgrefen der Feuerwehr warten mussten, bis sie von den E r‘satzmal‘:en durch
den Einsatz von Drehleitern und anderem schweren Gerat geretiet werden konnlen

Der Angeschuldigte wird daher beschuldigt,

gemeinschaftich ein Gebaude, ein Schiff, eine Hille oder eine andere Rdumlichke®, die der
Woehnung von Menschen dient, in Brand gesetzt oder durch eine Brandlegung ganz oder teilwerse
zerstéd zu haben, wobel er esnen anderen Menschen in die Gefahr des Todes brachte

strafbar als

besanders schiwers Brandstiffung gemal §5 306a Abs. 1 Nr. 1, 208b Abs. 2 Ne. 1, 25 Abs. 2 SIGE.
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Exemplo de Anklageschrift alema — p. 2

tribunal
competente

ato de fala
diretivo, 1#
pessoa:
denuncio,
requeiro

provals)

Wesentliches Ergebnis der Ermittlungen:

Der Angeschuldigle, der in der Bundesrepublix bislang nichl in Erscheinung geltrelen isl, besireitel
die Tal. Er wird aber durch die angegebenen Beweismittel Gberfihr werden, insbesondera durch
dit¢ Bekundungen des Zeugen JOOOOXX, der den Angeschuldigten und seingn Beglaiter bei inem
lautstarken Disput mit dem gesonden verolgten Zeugen MXOXUOU(X beobachiet hal, wobel es
unmittelbar m Anschluss zum Brandausbouch kam. Andére Personen wurdeén vom Zeuwgen
X000, der ein gameinsames Hantieren des Angeachuldiglen mit dem X000 an der spatesen
Brandstelle bekundet, nicht wahrgenommen; der Brand ist nach den nunmehr vorliegenden
L NEEBN AUCh auf menschliches Handeln zunjckeufihren. Hinlengrund
der Sache war offenkundig die Wul Ober ein gescheitertes D geschift des digtan
und geines verstorbenen Mittiters mit JOOOOOC, welches der Angeschuldigle, der die Tal ansonsten
abstreitet, auch einrumt, Ohne sofortiges Eingreifen der Feuerwshr hitten die Bewohner des
Amwesens, die nur Ober Drehleitern befreit werden konnten, mit dem Tod rechnen missen

Zur Aburtellung ist nach
E5 7=13 S51P0O, §§ 24 Abs. 1, T4 Abs. 1 GVG das Landgericht STADT = Strafkammer zustandig.

Ich erhebe die éffentliche Klage und beantrage,
1. das Hauptverfahren zu erdffnen und

2 die Fortdaver der Untersuchungshal des Angeschuldigten XOO000C anzeendnen, da die
Hafigrisnde fortbestehen.

HHRAEAX, JVA, ADRESSE, PLZ. STADT
HAO00K, ADRESSE, PLZ, STADT

POKin XXXXXX, Pl STADT - STADTVIERTEL Bl 00 dA
KOK XXXXRX, LPP 000, STADT BLODdA
KO XXXXXX, ebenda Bl 000d.A
Urkunden:

Auszug aus dem Bundeszentralregister

Lageskizze Bl 00 dA
Beh zu den K ken des Angeschuldig Bl 000 d A

Sonstige Bowelsmittel:
Lichtbilder (BI. 00 ff., 00 ff., 000 ff., 000 ff,, 000 1., 000 ff.)

principais
resultados do
inquérito

oferecimento
de acusagdo,
pedido(s)

assinado: nome

%ebzemaa:amlt |::> do promotor /

Baglaubigungivermen:

Beglaubigt

Staatsanwaltschaft STADT, DATUM
[Siempal]: Stasisanwaltschaft STADT - 00
[Unlerschrift]

{Name)

{Deanstbereichnung)

[Stompel]: NAME. Justizbeschaftighe
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Exemplo de denuncia brasileira

[dados pessoais apagados, formatacdo adaptada]

F : [brasio
EMiss0rs ‘/- | MINISTERIO PUBLICO |1n ESTADD DE XX
Ministério g fearimba]
Publico Seeretaria da X* Vare Criminal
E—— I — i ; " r._  destinatario:
EXCE! NTISSIMO JUIZ DE DIRENTO DA X* VARA CRIMINAL DA 3 e
COMARCA IE XXXXNX - XX /7 juiz

Autos n.” D0OODODDODOOD

voz ativa,

37 pessoa: A
o MP vem <\| B
oferecer titulo e
denuncia género
textual
XXXX", RG XX-00.000.000, brasileiro,
Py T

F m VN0000, natural de XXXXXX/XX,
J filho de X

(e m Elimo enderego na Rua N
0, bairro XXXXXX, XXXXXXXX, aualmente custodiado no presidio
denunciado OO de MO0

pelos seguintes fatos delituosos:

XXX de 0000, por volta de
XX, XXXXXX tentou

1 mos autos que, no dia 00 de

W, (XX, em X

HORARIO, na Rua X
subtrair coisa mével alh

~

~, exposicdo do
[ fato criminoso

[firma
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Exemplo de denuncia brasileira — p. 2

[brisdo

[ |
MINISTERIO PUBLICO DO ESTADO DE XX

Secretaria da ¥ Fara

1 00 de XNXXKX de
Tor XM, e

volta
XX,

de HORARIO, n

XXXXXX subtraiu par

exposicdo do
fato criminoso

ato de fala 10 XXENNK por nas mengdo dos
diretivo, 12 S5, capet, na forma do artigo 69, do C4 artiges do CP;
pessoa: " SR “s requerimento
denuncio, de citagéio e
requeiro condenacao
XNXXKX, 00 de XXXXNXX de 0000,
nome e
HHKNX > assinatura do
Pramotor de Justiga promotor

Hol

Vitimas:

1 - XXNXXX - qual .

2 - HOOK0K - qua rol de
~, testemunhas e

“ vitimas

Testemunhas:

Macro-estruturas e elementos essenciais em contraste

Relevancia para a traducio e para o ensino

Como foi ilustrado nos exemplos acima, os textos sdo determinados tanto por prescri-
cOes legais (elementos essenciais para que uma denuncia seja considerada valida no res-
pectivo sistema juridico) quanto por convencdes de uso na pratica profissional e pela
perenizacdo de determinadas estruturas pela aplicacdo de modelos de pecas processu-
ais (por exemplo, Muccio, 2001; Machado et al., 2009; Nucci, 2009 para o Brasil ou pelas
Formularsammlungen [coletaneas de formularios] e obras voltadas para estagiarios de
direito (por exemplo, Charchulla e Welzel, 2012), na Alemanha.

Para o tradutor, é importante identificar os elementos essenciais, os ndo essenciais
mas importantes na pratica profissional, e os elementos semanticamente vazios e, por-
tanto, supérfluos do ponto de vista juridico e linguistico. Um exemplo para esta altima
categoria seria a frase “Termos em que pede deferimento” no final de algumas dentncias
brasileiras, dado que nao é usual nem necessaria do ponto de vista juridico: “O pedido
de deferimento implica, na verdade, mera deferéncia a autoridade judiciaria” (Muccio,
2001: 88). Outros indicadores de deferéncia sdo os adjetivos “douto” (D.) e “egrégio”, os
vocativos “excelentissimo” e “meritissimo” (MM.) e o uso do titulo de doutor no trata-
mento do juiz de direito (cf. Reichmann e Vasconcelos, 2009) e, por extenséao, aos outros
profissionais do direito, como advogados, promotores etc.
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Anklageschrift denincia
1. emissor Min. Publico [Staatsanwaltschaft] Ministério Pablico
2. receptor tribunal (eventualmente citado no juiz (vocativo e nome do cargo do ju-
oficio que acompanha a dentncia) iz) sem uso do nome patronimico
[elemento essencial] [elemento essencial] (Muccio 2001:
46)
3. nome do defensor, se houver espago em branco para o juiz apor o

seu despacho (Muccio 2001: 82)

4. Ministério
Publico

nimero de processo, local, data e ano,
enderego do MP

identificagdo do MP ¢ seu represen-
tante: escrito na 3” pessoa

5. titulo

Anklageschrift em destaque, sem
verbo

dentncia em destaque, verbos: vem
oferecer

6. denunciado

qualificagio do denunciado
[Bezeichnung des Angeschuldigten):
nome e dados pessoais do denunciado
[elemento essencial]

qualificagiio do denunciado / acusado
ou esclarecimentos pelos quais se
possa identificd-lo

[elemento essencial]

indicagdo das tipificadoras penais
lgesetzliche Merkmale der Straftat] e
os artigos do CP a serem aplicados
[die anzuwendenden Strafvorschrif-
ten]: frase-cerne de acusagiio abstrata
[abstrakter Anklagesatz] escrita na
voz passiva. [elemento essencial]

7. fato crimi- exposigdo do fato criminoso com exposi¢io do fato criminoso com
noso indicagio de local e data/hora: frase- todas suas circunstincias e resultado
cerne de acusagdo concreta [konkreter | do inquérito policial, com foco no
Anklagesatz] escrita na terceira pessoa | verbo ¢ nos elementos do tipo penal
[elemento essencial] (Muccio 2001: 20) (ex. “subtrair, para
si ou para outrem, coisa alheia
moével”) [elemento essencial]
8. tipo penal exposigio do fato criminoso com (a acusagdo abstrata estd incluida na

exposi¢do do fato criminoso), mengéo
dos artigos do CP em questdo (a
classificagio do crime € elemento ndo
essencial porque omisséio ou classifi-
cagio equivocada do crime nio
invalida a dentincia, cf. Muccio
(2001: 34))

9. inquérito

principais resultados do inquérito

(incluido na exposi¢do do fato
criminoso)

10. requeri- requerimentos do MP redigidos na requerimentos do MP redigidos na
mentos primeira pessoa: “eu oferego a terceira pessoa: “ji que o denunciado
acusacgio piblica e requeiro a abertura | incorreu..., requer esta promotoria...”
do procedimento principal™ (e requerimento de citagdo do acusado e
eventualmente outros requerimentos) de condenaglo do acusado
[elemento essencial] [elementos essenciais]
11. provas provas (as provas estdo incluidas na
[elemento essencial] exposi¢io do fato criminoso)
12. testemu- testemunhas rol de testemunhas
nhas [elemento ndo essencial] [elemento ndo essencial]
13. (dados incluidos no inicio, junto com local, data ¢ ano
n° de processo, cf. item 4)
15. nome e assinatura do promotor nome e assinatura do Promotor de
[elemento essencial] Justiga [elemento essencial]
16. idioma redagdo em lingua alemi (Gerichts- redagdo em verndculo

sprache) [elemento essencial] [elemento essencial]

O estudo contrastivo de géneros textuais tem sido usado na formacao de tradutores
na Alemanha com o intuito de familiarizar os estudantes com as estruturas linguisticas
e as convengdes textuais especificas de um género nos idiomas-culturas envolvidos e de
evitar erros “culturais” causados por ndo considerar sistemas de normas e conven¢des na
traducéo (Scheel, 2007: 512-513). A infracdo de convengdes tipicas de um género pode
causar estranhamento e até mesmo rejei¢do por parte do leitor da traducao.

Isso s6 vale parcialmente para textos juridicos, ja que ha uma preocupacio por parte
do tradutor juridico em expressar os conteudos do texto de partida de forma suficien-
temente exata no contexto do texto de chegada (cf. Engberg, 2013: 12-13) e em deixar
transparecer claramente a cultura juridica de partida.

Sobretudo na traducdo juramentada, o objetivo é produzir um texto que comple-
mente o texto de partida e que opere “como uma ‘transparéncia’ sobre o original” (Au-
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bert, 2005: 248). Espera-se, portanto, um texto que se mantenha préximo da estrutura
e formatagdo do texto de partida. Um exemplo é manter a estrutura textual do texto
de partida, mesmo que o género textual em questdo na outra cultura siga uma estru-
tura diferente, por exemplo a macro-estrutura de sentengas civis (Brasil: 1. abertura,
2. relatorio, 3. fundamentos, 4. dispositivo; Alemanha: 1. abertura, 2. dispositivo, 3.
relatério, 4. fundamentos, cf. Reichmann, 2010: 214-215). Entretanto, também se faz
necessario proceder a adaptacdes em caso de marcadores culturais, para permitir a com-
preensdo desses elementos na cultura-fonte, como o exemplo da traducdo do “ministro”
de tribunais superiores brasileiros por “Richter” (juiz) no alemio, e ndo por “Minister”
(Reichmann, 2015: 21).3

Seja para o aprendiz de lingua estrangeira, de traducdo ou de direito, o estudo con-
trastivo de géneros textuais relevantes para a sua realidade académica e profissional
apresenta um grande potencial didatico. Com esse estudo, ele se familiariza com as es-
truturas caracteristicas de diferentes géneros, comuns ou especializados, na sua propria
cultura e também na cultura de chegada e se conscientiza das diferencas entre os siste-
mas. Os processos de recep¢io textual, que “vinculam a vivéncia nova, no caso, o texto
atual, a vivéncia ja realizada, ou seja, ao conjunto de todos os textos ja produzidos e rece-
bidos por um individuo” (Fix, 2006: 265), acabam construindo, ao longo do aprendizado
e da experiéncia profissional, um conhecimento especifico sobre modelos ou estruturas
textuais (Textmusterwissen) (Fix, 2006: 265).

Esse conhecimento, por sua vez, é relevante para determinar os “métodos de tradu-
¢do” (Newmark, 2010: 69), que se referem a textos completos, e os “procedimentos de
traducdo” (Newmark, 2010), que se referem a oragdes e unidades linguisticas menores,
formando um conjunto de decisdes que o tradutor toma desde o primeiro contato com o
texto até a ultima revisdo do texto traduzido. A comparagao de géneros textuais permite
vincular métodos e procedimentos de traducéo a estruturas textuais, locucdes especiali-
zadas ou termos juridicos (inclusive nomes de instituicdes e profissionais do direito).

Conclusao e perspectivas

Utilizando a fun¢ado da denuncia e da Anklageschrift no seu respectivo sistema proces-
sual penal como termo de comparacao, foi possivel considera-las géneros textuais seme-
lhantes e comparaveis para um estudo contrastivo. Por meio da analise dos elementos
obrigatdrios e convencionais, evidenciamos as diferencas e semelhancas em relacdo a
terminologia, a locugdes e as estruturas textuais, em dois exemplos concretos.

Como vislumbramos em Reichmann (2016), as diferentes dimensdes da traducéo es-
pecializada podem ser contempladas nos niveis dos termos, das locucdes e de textos
inteiros, mas também de redes textuais. Portanto, consideramos bastante produtivo ex-
pandir o conceito de estudo contrastivo de géneros textuais indo além dos limites do
texto individual, segundo a proposta de Adamzik de estudar géneros textuais no con-
texto das suas redes de ocorréncia (“Textsorten-in-Vernetzung”, cf. Adamzik, 2008: 175
ou “Textsortennetze”, cf. Adamzik, 2011). A andlise poderia, entdo, incluir as redes tex-
tuais em que as denuncias estdo inseridas, os textos anteriores e posteriores, com suas
respectivas relacdes intertextuais. Também seria possivel diferenciar géneros relevantes
de géneros complementares (como a cota introdutéria a denuncia’, por exemplo). Nos
esquemas apresentados por Pimenta (2007: 116; 129; 167), a autora mostra os géneros

83



Reichmann, T. - Dentncia e Anklageschrift
Language and Law / Linguagem e Direito, Vol. 3(1), 2016, p. 71-88

posteriores a denuncia em alguns processos especificos, numa visualizacdo em forma de
fluxograma.

Tal visdo de conjunto proporciona uma compreensao mais aprofundada do contexto
juridico e linguistico de um texto por parte do tradutor e apresenta grande potencial
para aplicacdes didaticas. Ao transferir o foco de um texto especializado para redes de
textos especializados (como, por exemplo, autos de uma acdo judicial inteira), amplia-
se a dimensdo da analise linguistica, permitindo estudar fendmenos supratextuais intra
e interlinguisticos e sua relevancia para a tradugdo. Com uma tal abordagem, pode-se
representar um recorte especifico do conhecimento juridico em redes textuais concretas
e dar visibilidade a elementos formais obrigatérios ou convengdes, tal como foi ilustrado
em alguns exemplos neste artigo.

Tais estudos (contrastivos ou néo) de redes textuais poderiam complementar o mate-
rial de consulta e as traducoes de textos legais ja existentes (ex. Eiranova Encinas, 2000;
Decomain, 2014; Sousa, 2014) e proporcionar uma nova dimensao a estudos de linguistica
textual, de textologia contrastiva e de traducao.

Notas

"Todas as tradugdes de citacdes diretas ou indiretas sdo de autoria propria da autora deste artigo.

?Para a extensa discussdo sobre tipos, géneros e espécies de texto remetemos aos diversos trabalhos de
L.C. Travaglia e, para as tendéncias da linguistica textual na Alemanha e no Brasil, a Blihdorn e Andrade
(2009) e Koch (2009).

3Estes estudos podem ser interlinguisticos e referir-se a um (Suica, Canad4) ou vérios ordenamentos
juridicos ou, ainda, intralinguisticos, contrastando, por exemplo, o género “dentincia” em Portugal e no
Brasil ou o género “Anklageschrift” na Alemanha e na Austria.

“Em alguns casos, as tradu¢des espanhola (Eiranova Encinas, 2000) ou inglesa (disponivel no site http:
/Iwww.gesetze-im-internet.de/Teilliste_translations.html) podem fornecer alguma pista.

>§ 157 StPO: “Im Sinne dieses Gesetzes ist Angeschuldigter der Beschuldigte, gegen den die &ffentli-
che Klage erhoben ist, Angeklagter der Beschuldigte oder Angeschuldigte, gegen den die Eréffnung des
Hauptverfahrens beschlossen ist” (http://www.gesetze-im-internet.de/stpo/__157.html)

Tradugdo em inglés fornecida no site do Ministério da Justi¢ca aleméo: “Within the meaning of this
statute, the indicted accused shall be an accused person against whom public charges have been preferred,
the defendant shall be an accused person or indicted accused in respect of whom a decision has been taken
to open the main proceedings.” (http://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.html).

®Para fins deste estudo, desconsideraremos a queixa (ou queixa-crime), que é “um procedimento penal
de carater privado” (Fulgencio, 2007: 524)), comparavel a Privatklage alema (Valentim, 2009).

"Traducio em inglés fornecida no site do Ministério da Justica aleméio: “Section 200 [Contents of the
Bill of Indictment] (1) The bill of indictment shall indicate the indicted accused, the criminal offence with
which he is charged, the time and place of its commission, its statutory elements and the penal provisions
which are to be applied (the charges). In addition, the evidence, the court before which the main hearing
is to be held, and defence counsel shall be indicated. [...] (2) The bill of indictment shall also set out the
relevant results of the investigation. This may be dispensed with if the charges are preferred before the
criminal court judge.” (http://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.html)

8Para outros exemplos, cf. também Aubert, 2005; Reichmann, 2010; Zavaglia e Poppi, 2012; Zavaglia
et al., 2012; Reichmann e Zavaglia, 2014; Stolze, 2014; Reichmann, 2015.

°0u: cota de oferecimento da dentncia. Trata-se de “peca apresentada concomitantemente a dentncia,
encartada aos autos em peca separada da dentncia. Ao oferecer a denuincia, havera necessariamente duas
pecas: a denuncia e a cota de oferecimento. [...] Na referida cota se informa ao Juizo o oferecimento da
dentuncia (que, em regra, ira via protocolo) e sdo feitos requerimentos, pedidos e justificativas” (Gavronski
e Mendonga, 2015: 309-310).

84



Reichmann, T. - Dentncia e Anklageschrift
Language and Law / Linguagem e Direito, Vol. 3(1), 2016, p. 71-88

Referéncias

Adamzik, K. (2008). Textsorten und ihre Beschreibung. In N. Janich, Org., Textlinguistik.
15 Einfiihrungen, 145-175. Tibingen: Narr.

Adamzik, K. (2009). Questdes Fundamentais da Textologia Contrastiva. In H. Wieser e
I. G. V. Koch, Orgs., Linguistica Textual: Perspectivas Alemas, 233-288. Rio de Janeiro:
Nova Fronteira.

Adamzik, K. (2011). Textsortennetze. In S. Habscheid, Org., Textsorten, Handlungsmuster,
Oberflichen: Linguistische Typologien der Kommunikation, 367-385. Berlin: De Gruy-
ter.

Albrecht, J. (2013). Ubersetzung und Linguistik. Tubingen: Narr.

Alemanha, (2016). Strafprozessordnung [Cédigo de Processo Penal], promul-
gado em 12/9/1950, ultima alteracdo em 8/7/2016.  Disponivel em http://www.
gesetze-im-internet.de, acesso em 20 de julho de 2016.

Alpmann Brockhaus, (2004). Fachlexikon Recht. Mannheim: Brockhaus.

Aubert, F. H. (2005). Dilemas da Literalidade na Traducéo Juramentada. Trabalhos em
Linguistica Aplicada, 44(2), 247-263.

Blithdorn, H. e Andrade, M. L. C. V. O. (2009). Tendéncias recentes da linguistica tex-
tual na Alemanha no Brasil. In H. Wieser e I. G. V. Koch, Orgs., Linguistica textual:
perspectivas alemds, 17-46. Rio de Janeiro: Nova Fronteira.

Brasil, (2016). Coddigo de Processo Penal, Decreto-Lei N° 3.689 de 03/10/1941, ultima alte-
ragdo em 10/05/2016. Disponivel em http://www.planalto.gov.br/ccivil_03/decreto-lei/
del3689.htm, acesso em 20 de julho de 2016.

Charchulla, T. e Welzel, M. (2012). Referendarausbildung in Strafsachen. Stationspraxis —
Klausurtechnik — Aktenvortrag. Heidelberg: C. F. Miiller, 3 ed.

Cintra, A. D. (2012). Bulas de medicamentos alemis e brasileiras em con-
traste: alguns resultados da analise linguistica. = Pandaemonium Germanicum,
15(20), 224-261. Disponivel em http://www.scielo.br/scielo.php?script=sci_arttext&
pid=S1982--88372012000200013, acesso em 31 de abril de 2016.

Cintra, A. D. (2016). Leia (e entenda) a bula: Estudo da compreensibilidade em
bulas de medicamento brasileira e alema. Dissertacio de mestrado, Universi-
dade de Sdo Paulo, Disponivel em http://www.teses.usp.br/teses/disponiveis/8/8144/
tde-23032016-132903/, acesso em 31 de abril de 2016.

Creifelds, C. (2007). Rechtsworterbuch. Miinchen: Verlag C. H. Beck, 19 ed.

Decomain, P. R. (2014). Cédigo Penal alemdo. Tradugao, Comparagdo e Notas. Porto
Alegre: Nuria Fabris.

Duricova, A. (2013). Gerichtsurteile — kontrastiv, linguistisch und translatologisch ge-
sehen. In M. Wagnerova e G. Sander, Orgs., Die Rechtssprache in der internationalen
Diskussion, 9-21. Hamburg: Verlag Dr. Kovac.

Eckkrammer, E. M. (2009). Aspectos e perspectivas da comparagio interlingual e inter-
midiatica de géneros textuais. In H. Wieser e I. G. V. Koch, Orgs., Linguistica textual:
perspectivas alemas, 289-315. Rio de Janeiro: Nova Fronteira.

E. Eiranova Encinas, Org. (2000). Coédigo Penal Aleman (StGB). Cédigo Procesal Penal
Aleman (StPO). Madrid/Barcelona: Marcial Pons.

Engberg, J. (2013). Comparative Law for Translation: The Key to Successful Mediation
between Legal Systems. In A. B. Albi e F. P. Ramos, Orgs., Legal Translation in Context.
Professional Issues and Prospects, 9-25. Frankfurt am Main: Peter Lang.

85



Reichmann, T. - Dentncia e Anklageschrift
Language and Law / Linguagem e Direito, Vol. 3(1), 2016, p. 71-88

Fernandez, A. M. (2007). La Textologia Contrastiva — método de analisis para la traduc-
cion de textos publicitarios. Lebende Sprachen, 52(4), 150-155.

Fix, U. (2006). Was heif3t Texte kulturell verstehen? Ein— und Zuordnungsprozesse beim
Verstehen von Texten als kulturellen Entitaten. In H. Blihdorn, E. Breindl e U. Wass-
ner, Orgs., Text — Verstehen: Grammatik und dariiber hinaus, 254-276. Berlin: de Gruy-
ter.

Frohlich, L. (2014). Legal Translation: A Study of Rogatory Letters and its Implications.
Language and Law / Linguagem e Direito, 1(2), 117-119.

Fulgencio, P. C. (2007). Glossario Vade Mecum. Rio de Janeiro: Mauad X.

Gavronski, A. A. e Mendonga, A. B. d. (2015). Manual do Procurador da Republica. Sal-
vador: Editora Juspodivm.

Hagemeyer, C. e Coulthard, M. (2015). On product warnings. Language and Law / Lin-
guagem e Direito, 2(1), 53-75.

Hartmann, R. R. K. (1980). Contrastive Textology. Heidelberg: Julius Groos Verlag.

Hartmann, R. R. K. (1981). Contrastive textology and translation. In W. Kithlwein, G.
Thome e W. Wilss, Orgs., Kontrastive Linguistik und Ubersetzungswissenschaft, 239-
250. Miinchen: Fink.

Herrero, R. (2015). Vergleichende Analyse deutscher und spanischer Empfehlungssch-
reiben. Ein Beitrag zur kontrastiven Textologie. In A. Gil e R. Kirstein, Orgs., Wis-
senstransfer und Translation. Zur Breite und Tiefe des Ubersetzungsbegriffs, 85-112. St.
Ingbert: Rohrig.

Jayme, E. e Neuss, J. (2012). Dicionario Juridico e Economico. Portugués-Alemao. Miinchen:
Beck, 2 ed.

Jayme, E. e Neuss, J. (2013). Dicionario Juridico e Econémico. Alemao-Portugués. Miinchen:
Beck, 2 ed.

Koch, I. G. V. (2009). Introducao a linguistica textual: trajetoria e grandes temas. Sdo Paulo:
WMEF Martins Fontes.

Korzilius, S. (2015). Desafios da traducéo juridica: estudos de equivaléncia em contratos
de compra e venda de imoével (Alemanha/Brasil). Cadernos de Terminologia e Tradugao
VII: Temas de Traducgdo Juramentada, 11, 167-187.

Kobler, G. (2012). Furistisches Worterbuch. Fiir Studium und Ausbildung. Miinchen: Vah-
len, 15 ed.

Machado, A. C. C., Dezem, G. M., Junqueira, G. O. D. e Figueiredo, M. P. V. (2009). Pratica
Penal. Sao Paulo: Editora Revista dos Tribunais, 6 ed.

Martins, L. (2004). Jurisdi¢do e Organizagdo Juridica no Brasil e na Alemanha: Uma
Breve Visao Panoramica. In S. Hollensteiner, Org., Estado e Sociedade Civil no Processo
de Reformas no Brasil e na Alemanha, 205-244. Rio de Janeiro: Lumen Juris.

Ministério Publico Federal, (s/d). Glossario de Termos Juridicos. Disponivel em http:
//noticias.pgr.mpf.mp.br/comunicacao-mpf/glossario/, acesso em 31 de abril de 2016.

Muccio, H. (2001). Da Denuncia — Teoria e pratica. Bauru: Edipro.

Newmark, P. (2010). Manual de traduccion. Madrid: Ediciones Catedra, 6 ed.

Nord, C. (2009). Textanalyse und Ubersetzen: theoretische Grundlagen, Methode und didak-
tische Anwendung einer iibersetzungsrelevanten Textanalyse. Tiibingen: Julius Gross
Verlag, 4 ed.

Nucci, G. d. S. (2009). Pratica Forense Penal. Sao Paulo: Editora Revista dos Tribunais, 4
ed.

86



Reichmann, T. - Dentncia e Anklageschrift
Language and Law / Linguagem e Direito, Vol. 3(1), 2016, p. 71-88

Pimenta, V. R. (2007). Textos forenses: um estudo de seus géneros textuais e sua relevan-
cia para o género “senten¢a”. Dissertagdo de mestrado em linguistica, Universidade
Federal de Uberlandia, Uberlandia.

Reichmann, T. (2010). Reflexdes sobre a linguagem juridica brasileira e as conseqiiéncias
para a traducdo. In A. Endruschat e R. Kemmler, Orgs., Portugiesische Sprachwissen-
schaft: traditionell, modern, innovativ, 201-218. Tibingen: Calepinus.

Reichmann, T. (2013). Gerichte und Richteramter: ein terminologischer Vergleich zwis-
chen Brasilien und Deutschland. In T. Reichmann e T. Striter, Orgs., Ubersetzen tut
not — Traduzir é preciso, 213-233. Berlin: Tranvia.

Reichmann, T. (2015). Artigos, paragrafos, incisos e afins: as estruturas do texto legal
na traducdo alemao/portugués. Cadernos de Terminologia e Tradugdo, 7: Temas de
Traducao Juramentada(Il), 9-27.

Reichmann, T. (2016). Translation in the law: between freedom and convention. In
Proceedings of the Translata II Conference, 2" International Conference on Translation
and Interpreting Studies, “Translation Studies and Translation Practice”, Innsbruck.

Reichmann, T. e Vasconcelos, B. A. (2009). ‘seu dotd’/ herr doktor: aspectos historicos
e linguisticos do tratamento de Doutor e as consequéncias para a tradugdo. Panda-
emonium Germanicum (Online), 13, 146-170. Disponivel em http://www.revistas.usp.
br/pg/article/viewFile/74843/78413, acesso em 31 de abril de 2016.

Reichmann, T. e Zavaglia, A. (2014). A tradugdo juramentada de documentos escolares
(portugués, francés, alemao). Tradugao em Revista (Online), 17(Traducdo Juridica e
Juramentada), 45-56.

Salgado, J. L. (2015). Anaélise contrastiva de sentengas judiciais: contribui¢des para a
traducdo (aleméo e portugués). Cadernos de Terminologia e Tradugao, VII: Temas de
Traducao Juramentada(Il), 57-93.

Sandrini, P. (1999). Translation zwischen Kultur und Kommunikation: Der Sonderfall
Recht. In P. Sandrini, Org., Ubersetzen von Rechtstexten. Fachkommunikation im Span-
nungsfeld zwischen Rechtsordnung und Sprache, 9-44. Tiibingen: Narr.

Santos, G. P. d. (2015). Analise contrastiva do género textual “cartas rogatorias / letters
rogatory” sob uma Otica sdcio-comunicativa da linguagem de especialidade juridica.
Cadernos de Terminologia e Tradugao, VII: Temas de Traducdo Juramentada(ll), 29-56.

Scheel, H. (2007). Konfrontative Textanalyse als didaktischer Ansatz zur Qualitatssi-
cherung. In P. A. Schmitt e H. E. Jingst, Orgs., Leipziger Studien zur angewandten
Linguistik und Translatologie, 509-519. Frankfurt am Main: Peter Lang Verlag.

Silva, O.]. d. P. e. (2010). Vocabulario Juridico. Rio de Janeiro: Forense, 28° ed.

Sousa, A. F. d. (2014). Fundamentos da tradugao juridica alemao-portugués. Sao Paulo:
Saraiva.

Spillner, B. (1981). Textsorten im Sprachvergleich. Ansatze zu einer Kontrastiven Texto-
logie. In W. Kithlwein, G. Thome e W. Wilss, Orgs., Kontrastive Linguistik und Uber-
setzungswissenschaft, 239-250. Miinchen: Fink.

Spillner, B. (2002). Die Textsorte ,Restaurantkritik’ im kontrastiven und interkulturellen
Vergleich. In M. Drescher, Org., Textsorten im romanischen Sprachvergleich, 101-119.
Tibingen: Stauffenburg.

Spillner, B. (2005). Kontrastive Linguistik — Vergleichende Stilistik — Ubersetzungsver-
gleich — Kontrastive Textologie. Eine kritische Methodentibersicht. In C. Schmitt e
B. Wotjak, Orgs., Beitrdge zum romanisch-deutschen und innerromanischen Sprachver-
gleich, 269-293. Bonn: Romanistischer Verlag.

87



Reichmann, T. - Dentncia e Anklageschrift
Language and Law / Linguagem e Direito, Vol. 3(1), 2016, p. 71-88

Spillner, B. (2007). Sprachliche und kulturelle Kontraste von Fachtexten — am Beispiel
von Rechtsverordnungen. In D. Heller e K. Ehlich, Orgs., Studien zur Rechtskommuni-
kation, 83-113. Frankfurt am Main: Peter Lang.

Spillner, B. (2010). Interlinguale Kontraste zwischen direktiven Rechtstexten. TRANS,
17(6.4., disponivel em http://www.inst.at/trans/17Nr/6-4/6-4_spillner17.htm).

Stolze, R. (1992). Rechts— und Sprachvergleich beim Ubersetzen juristischer Texte. In
K. Baumann e H. Kalverkamper, Orgs., Kontrastive Fachsprachenforschung, 223-230.
Tibingen: Narr.

Stolze, R. (1999). Expertenwissen des juristischen Fachiibersetzers. In P. Sandrini, Org,,
Ubersetzen von Rechtstexten. Fachkommunikation im Spannungsfeld zwischen Recht-
sordnung und Sprache, 45-62. Tiibingen: Narr.

Stolze, R. (2014). Praxishandbuch Urkundeniibersetzung. Fertigkeiten, Terminologie, Re-
chtssprache. Tibingen: Stauffenburg.

Travaglia, L. C. (2007). A caraterizacéo de categorias de texto: tipos, géneros e espécies.
Alfa, 51(1), 39-79.

Valentim, R. M. (2009). A traducdo juridica entre o Alemao e o Portugués; nomenclatura
das pecas criminais iniciais. Sao Paulo: Universidade de Sdo Paulo.

Zavaglia, A., Azenha Jr, J. e Reichmann, T. (2012). Cultural Markers in LSP Translation.
In K. Baumann, Org., Fach — Translat — Kultur. Interdisziplindre Aspekte der vernetzten
Vielfalt, 785-808. Berlin: Frank & Timme.

Zavaglia, A. e Poppi, C. (2012). Aspectos culturais da traducgio juramentada. Cadernos
de Terminologia, 05: Temas de Tradugido Juramentada(I), 54-83.

88



Multilingual, multicultural Europe and criminal law
Parental child abduction — a case study

Joana Forbes & Belinda Maia
University of Porto

Abstract. The European Directive 2010/64/EU on the right to interpretation and
translation in criminal proceedings should have been in force by 2014 in all EU
countries, and it will further exacerbate the existing problems of finding people
to provide effective interlingual and intercultural communication, especially in
cases where cultural norms differ, as in the case of family law. Despite the efforts
to homogenize European systems, much legal language continues to be used and
interpreted according to local cultural norms, even when there is some agreement
as to the legal terminology at a more general European level.

In this paper we focus on criminal cases involving family problems such as cases
of minors who have been abducted and taken to another country by one parent,
without the consent of the other. We shall trace the cultural and terminologi-
cal difficulties faced by all concerned during the legal process. Ultimately, this
research aims to contribute to the perception of the difficulties in applying the Eu-
ropean Directive 2010/64/EU at the everyday level demanded by the agents of the
law, many of whom have little perception of legal systems or cultures outside their
own and share the general public’s lack of awareness of the nature of translation.

Keywords: Legal translation, Terminology analysis, Multilingualism, Parental child abduction .

Resumo. A Directiva 2010/64/UE sobre o direito a interpretagdo e a tradugdo em
processo penal devera ser transposta para a legislacao nacional de todos os paises
membros da UE até 2014. Ora, esta circunstancia ira acentuar a dificuldade em
conseguir encontrar pessoas aptas a estabelecer uma comunicagdo interlingual
eficaz, especialmente em situacoes onde as normas culturais sdo diferentes, como
é o caso do direito da familia. Apesar dos esforcos estabelecidos para homogeneizar
os sistemas juridicos europeus, a maior parte da linguagem juridica continua a ser
usada e interpretada de acordo com normas culturais locais, mesmo em situagoes
nas quais existe algum consenso transnacional quanto a terminologia juridica a
empregar.

O presente artigo tem como escopo determinados processos penais que envolvem
diretamente problemas familiares, como é o caso de menores desaparecidos porque
sao levados para outro pais por um dos seus progenitores sem o necessario consen-
timento do outro. Um dos focos principais passa por salientar algumas das difi-
culdades culturais e terminologicas enfrentadas por todos os sujeitos envolvidos
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ao longo de um processo juridico desta natureza. Por tiltimo, a presente pesquisa
tem como objectivo contribuir para a percep¢ao das dificuldades na aplicagdo da
Diretiva 2010/64/UE, quer ao nivel funcionalmente pretendido pelos agentes da lei,
muitos dos quais sem a intui¢do do funcionamento intrinseco de outros sistemas
juridicos fora do seu proprio pais, quer na falta da consciencializagao do ptiblico
em geral para a natureza da tradugao.

Palavras-chave: Tradugdo juridica, Analise terminologica, Multilinguismo, Subtracdo parental

de menores.

Introduction

Words can win or lose a case.! This is particularly true of official terms used in a legal
environment, due to the complexity of their meanings and the resulting interpretations
and effects. If one adds two or more different languages to the same lawsuit, one is
confronted also with two or more different legal systems and cultures. Language is in
fact a massive barrier in famous international cases and can even carry controversial
misconceptions and dubious interpretations:

The first question that arises is whether the approximation in translation neces-
sary for a multilingual case law produces a satisfactorily unambiguous case law.
(McAuliffe, 2011: 114)

For instance, there is a tendency to disregard the fact that legal terms represent concepts,
and that these concepts are part of a legal system that, in turn, reflects the beliefs and
attitudes of a specific culture. The attempts of institutions like the United Nations and
the European Commission to draw up multilingual legal glossaries can only go part of
the way to creating understanding of different legal systems, cultures and languages. It is
difficult enough to reach agreement on standard multilingual terminology for the more
concrete aspects of fields like pharmaceutical products or engineering; to do the same
for the largely abstract concepts of the legal world can at times be well nigh impossible.
Despite all the efforts of the European Court of Justice to homogenize European legal
terminology, the resulting frustration with the applications in real life is documented
in the European Commission’s 2012 report Language and Translation in International
Law, vol. 6/12. This report describes many of the problems encountered when providing
translations for various legal documents or documents that have to be translated for legal
reasons. Apart from discussing the more general problems of the translation of EU and
international law, they also elaborate on two case studies that involved the obligatory
labelling of products and the translation of patents.

Yet, as Sarcevi¢ (1997: 114) insisted, “the legal competence of the translator presup-
poses not only in-depth knowledge of legal terminology, but also a thorough under-
standing of legal reasoning and the ability to solve legal problems and to foresee how a
text will be interpreted and applied by the court”. Obviously, this professional treatment
will be achieved with difficulty, but it can be optimised through the lens of specialised
experience.

The Language of Criminal Law

The October 2010 European Directive 2010/64/EU of the European Parliament and of
the Council of 20, on the right to interpretation and translation in criminal proceed-
ings, restricts the scope of legal translation and interpretation to criminal law. Although
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the intention of the Directive is important and legal professionals have already been
confronted with problems that arise from the diversity in legalese, translators and in-
terpreters have not yet been formally consulted, let alone involved in guaranteeing the
effectiveness of a good accurate language bridge when bringing justice to citizens. Eu-
ropean attempts at harmonising criminal law touch first on safer general principles and
values such as Fair Trial and Defence Rights but, up till now, there has been little progress
towards a common vocabulary, let alone a common criminal procedural law.

Language programmes such as the ILEC (International Legal English Certificate),
run by Cambridge, do not contain a single paragraph or article dedicated to criminal
matters or specific criminal terminology. By contrast, as a general trend, there are mul-
tiple courses everywhere about contracts, property and inheritance legislation, as well
as about legal drafting and how to analyse the structure of important negotiations be-
tween companies. But criminal law is just not considered to be a priority for aspiring
legal professionals. It seems as if all the big concerns around Human Rights are on a dif-
ferent level (that of the members from the UN and European Parliament) far away from
the routine in local national courts. The legal protection of citizens involved in criminal
matters does not offer large enough fees, and it is a weaker option that immediately dis-
courages legal professionals. However, it would be fair to say that local courts are the
most demanding in terms of the role of lawyers, interpreters and all actors involved in
such proceedings, even if performing under legal aid.

It takes devastating cases of missing minors to attract the world’s news media and
bring some awareness of the real implications and importance of looking deep into legal
language to understand its complexity and how poor quality interpretation may ad-
versely affect a whole case, or sway public opinion in a ‘trial by media’. For example, the
Madeleine McCann case — where the child of a British couple who were on holiday in the
Algarve, in Portugal in 2007, disappeared from their apartment, while they were having
dinner at a nearby restaurant and has never been found - illustrated the different proce-
dural and cultural norms assumed by the Portuguese and English authorities. The case
drew attention to considerable differences in both cultural interpretations of parental
responsibility and correct legal procedures, but the bafflement of English speaking press
with the Portuguese term arguido is an example of how language can influence attitudes,
and introduced the European Portuguese legal terms arguido and assistente to the British
public®. Why, the journalists wanted to know, did the Portuguese system fudge the issue
by not using straightforward words that meant suspect, accused or simply witness?

This apparently unimportant objection to the terms used reflected different proce-
dures in the Portuguese and English contexts and symbolized many of the misunder-
standings that arose from this case. It is not the objective of this article to point to
specific injustices, but the various perspectives, at both cultural and linguistic levels, led
to xenophobic reactions in the press on both sides that caused serious problems at both
political and economic levels. Even today, nearly eight years later, the case not only con-
tinues to attract the attention of the media, but has also resulted in ongoing legal battles
between the family and people like the policeman originally in charge of the case.

Such term variation is intimately related to the fundamental principle of presump-
tion of innocence. Therefore, the word arguido can be translated as ‘formal suspect’ or
even as ‘substantial witness’, but can never have the weight of a mere ‘witness’, neither
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can it have the weight of a real ‘accused person’ (at least before the trial hearing, while
the inquérito (investigation) is pending).

According to the official website of the Portuguese Department for Documentation
and Comparative Law (Gabinete de Documentagao e Direito Comparado), arguido is a per-
son suspected of having committed a crime, who has been established as a defendant,
unofficially or upon request of the Public Prosecution (note: our translation). This differ-
ent designation confers a specific statute composed of rights and duties that differ from
those of other participants in the proceedings.

The differences between legal systems and legal terms are particularly important in
criminal law as far as the family is concerned. The media dedicate a lot of news space to
the family cultures of the ‘Other’ that they consider to be aberrant when compared to
‘Our’ cultures, but they usually fail to even consider the positive aspects of that culture or
its legal system. In February 2008, the then Archbishop of Canterbury, Rowan Williams,
called down upon himself the wrath of the British media because he ventured to suggest
that there are aspects of Sharia family law that are positive. Yet we do not have to
go beyond the countries and languages of Europe to find discrepancies between legal
systems.

Focusing on Parental Child Abduction

Let us start with the difficult task of classifying a crime in different cultural and legal
circumstances, while trying to find some equivalence between the legal terms used in
different languages.

In the current economic crisis, there are lots of broken relationships and people
look to emigration as an escape and the possibility of financial security and guaranteed
jobs. This means that, when parents decide to emigrate, some take their children to a
different country without the authorization of the other parent. According to the English
legal system this scenario will be described as the crime of parental child abduction. The
correct translation into Spanish should be sustraccion parental de menores (Alcaraz Varo
and Hughes, 2008) and in Portuguese subtragdo parental de menores (literally translated
as parental minor subtraction).

Parental child abduction happens when a family member (usually a parent), who does
not have custody or parental agreement to remove the child from the care, access and
contact of the other parent and his or her family, abducts the child. These situations tend
to occur in cases of separation or divorce, where parental or familial child abduction may
include parental alienation, a form of child abuse seeking to disconnect the child from
that side of family.

The Hague Convention on the Civil Aspects of International Child Abduction (1980)
provides a structure for negotiation between countries, although not all countries con-
sider such action to be a crime. As a rule, the mother obtains custody of the (younger)
children unless proved incapable, yet some mothers will transfer this custody to the fa-
ther once the child is 12 years of age. There are movements in favour of equality and
fathers’ rights in Western European countries and, in some cases, other members of the
family can also obtain custody. However, the tendency is towards more acrimonious
custody battles and more abductions. According to statistics from Reunite International
Child Abduction Centre?, there has been a 206% increase in the number of children who
have been abducted by a parent to a non-Hague country between 2001 and 2011. In
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2012, in Portugal, the Central Authority registered 71 parents’ requests for their chil-
dren’s return after abduction by the other parent*. These Central Authorities in every
country are designated for judicial cooperation under a given legal instrument, such as
the above-mentioned Hague Convention.

Describing the Equivalent Crime

According to several authors such as Mayoral Asensio (2005: 3), there are 3 levels of
interpretation of a word when dealing with legal translation:

a) Either the term or expression has an abstract meaning in the specialised text (easily
sorted by a dictionary);

b) Or the term or expression has a specific meaning in the specialised text (the doc-
umental meaning requires the translator to be familiar with the legal systems and
cultures involved);

c¢) Or the content of such a document is legally protected, because it evidences the ef-
fectiveness of its facts or the relationship of the parties involved (for instance, the
in-depth knowledge of extra textual interpretation rules, such as the intentions of
the parties, of the claimant or of the defendant, of the legal authority who issued
the document, besides knowing the legislation, the legal systems and the cultural
diversity involved).

Normally. what happens is that the reality of legal translation, whether carried out by
non-professional legal translators, or by some international jurists with no translation
skills, does not reflect legal precision and often presents an abusive usage of terms that
are chosen by the media to command and attract attention to sensationalist headlines (on
this note, Engberg 2002: 375)) with little respect for correct legal terminology. Moreover,
in international cases which do receive more visibility, the linguistic bridge is lacking any
sort of legal linguistic regulation.

According to Portuguese etymological dictionaries, the Latin word raptare means
to take away and drag with violence, to plunder, to ravage, while sequestrare means to
separate, to keep apart (Machado, 2003). Thus, rapto requires one to take by force, or
snatch, prey, steal; on the other hand, sequestro means to illegally seize someone. In
English (EN) one can say an airplane was hijacked but not kidnapped. In Portuguese, by
contrast, the correct term for hijacking would be sequestro.

The Online Latin-English dictionary® defines the Latin verb rapere in a similar way
to raptare, where its meaning seems to have continued into old French and early English,
but then gradually led to the modern English rape. On the other hand, sequester is legally
used to mean “remove (property) temporarily from the possession of the owner; seize
and hold, as the property and income of a debtor, until legal claims are satisfied”; and in
international law to mean “to requisition, hold, and control (enemy property)”. Kidnap
means “to steal, carry off, or abduct by force or fraud, especially for use as a hostage or
to extract ransom” and originated from child (kid) and steal (nab) being specifically used
to mean “steal children to provide servants and labourers in the American colonies.
Finally, the word abduct means “to carry off or lead away (a person) illegally and in
secret or by force, especially to kidnap”.

As one can see, parental abduction should not be translated as parental kidnapping
but as a different crime form. Yet, the current options are to name the said crime in
Portuguese as rapto parental (parental kidnapping) or in Spanish (ES) as secuestro parental

93



Forbes, ]. & Maia, B. - Multilingual, multicultural Europe and criminal law
Language and Law / Linguagem e Direito, Vol. 3(1), 2016, p. 89-99

or in English as parent illegal restraint (EN). Moreover, the mere fact of translating such
terms into English can be a delicate task and a complicated matter because kidnapping
does not have all the same legal implications as rapto in Portuguese (PT). Again, rapto
in PT is a more severe form than in ES (see table below), which makes the secuestro (ES)
resemble half of the legal requirements for rapto (PT).

As a result of a poor in-depth specialized search, very disappointing results
emerge in search engine tools, such as in this Linguee search (http://www.linguee.
pt/portugues-ingles?query=subtrac%E7%E30+de+menor&source=portuguese), where
child abduction appears as an equivalent of neglecting a minor or deserting a child.

Ndo apresentagdo de menor ou subtrac¢do
de menor

eur-lex. europa.eu

Neglect or desertion of a minor or a disabled
person

eur-lex. europa.eu

1105 00 N&o apresentacdo de menor ou

subtrac¢do de menor

eur-lex. europa.eu

1105 00 Failure to comply with an order to
produce a minor or removal of a minor

eur-lex. europa.eu

Curiously, in IATE - InterActive Terminology for Europe, the European Commission’s
terminology database, the entries for the same term can only be achieved with the former
spelling of the Portuguese language (where subtracgdo still appears with double ¢”) and
one of the results complicates the correspondence because of a Scottish judge’s decision:

Term Subtraccdo de menores(PT) — plagium (EN)

Reliability | 4 (very reliable)

Ref. term | Orr v K 30 December 2002 www.scotcourts.gov.uk.

Context interference with the parental right of custody, by virtue of which the child is in
the care and possession of the person from whom it has been taken

Note the essence of the crime of plagium is the deliberate taking of a child from the
custody of a parent or other person who has for the time being the parental right
of custody in terms of the statute or under an order made by the Court. The matter
does not depend upon the natural relationship which exists between a father and
his child. It depends entirely upon interference with the parental right of custody,
by virtue of which the child is in the care and possession of the person from whom
it has been taken.

Ref Origin of the reference: Case law UK_Scotland

context then Lord Justice General Hope in Hamilton v Wilson 1994 S.L.T.431, quoted in Orr
vK
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Again, very different results can be found that leave translators trying to extricate correct
meanings from confusing information.

Other different forms are hostage-taking, wrongful retention (where a child has been
retained in a foreign country following an overseas trip) or threat of abduction (where
there is a risk that a child will be taken overseas, but the action has not taken place).
One should recognize that parental child abduction does not aim to collect a ransom,
but rather to keep the child permanently, often in a case where the child’s parents are
divorced or legally separated. If these linguistic differences are not understood, they will
contaminate a priori any court case when filing and conducting evidence.

Here are some hypothetical evidence complications that might occur in a scenario
of child abduction:

a) If we compare parental abduction of a child to the PT mass media equivalent rapto
parental, should the public prosecution have to produce evidence of a crime of kid-
napping in the abductor parent’s attitude? Is there an economic benefit when a parent
takes his/her child away? Not really. In the majority of cases, this parent will take on
an economic burden in the need to provide health care, schooling abroad and child-
sitting expenses while at work. Is there intent of sexual nature? Normally there isn’t.

b) If we compare parental abduction of a child by adapting Brazilian Portuguese (PT-BR)
into European PT and call it sequestro parental, in PT law sequestro means to hold
someone against his/her will. But there are many cases where the child is actually
happy to live permanently with the abductor parent, and not terrified.

¢) And what if the wrong equivalent terminology “neglect of a minor” works for the
so-called “child abduction”? Hypothetically, in cases such as when one of the parents
takes his/her child abroad without the other parent’s consent, let’s presume to Eng-
land, the abductor could be charged with a different legal crime frame. Moreover, if
we read into requirements of plagium®, such a child should be below the age of pu-
berty, a demand that is not taken into consideration in other European legal systems.
In Portugal, neglecting a minor (culpa in vigilando) is a civil wrong and could even
make an entire case fail in the criminal court and be transferred to a civil court, in
particular to a family jurisdiction.

When analyzing the table below, it is important to see the mixture of elements in order
to realize how difficult accuracy can be when dealing with a higher level of specialised
legal terminology documentation. For example, parental abduction (EN) is only a crime
if an order of custody is issued to another parent (not the one who takes the child away)
but the equivalent for rapto (PT) has assumptions of violence or threat or deception in
order to achieve two purposes: economic benefit or sexual invasion. The term sequestro
(PT) means the same as illegal detention (EN) and the term secuestro (ES) means the same
as kidnapping (EN).

Multicultural Elements

Apart from finding a particular definition, there are cultural elements that bring different
weights and penalties to the same criminal matter. In England and Wales and Northern
Ireland abduction may be a criminal offence where a child (under 16 years old) is taken
out of the UK without either the consent of another person who has parental respon-
sibility, or permission from the courts. However, in Scotland, abduction may only be
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Legal term Definition Legal term Definition Legal term Equiv.
PT (elements) ES (elements) EN
Rapto 1612CP Rapto Crime assumptions: kidnapping partial
Crime assumptions: Violence, without consent
Violence, threat o astuteness, for 2 and in order to undermine
purposes: thevictim’s sexual integrity
a) Economic benefit
Or
b) Sexual invasion
Sequestro 1582CP Secuestro In_order to obtain an | illegal restraint partial
Crime assumptions: economic__benefit _either | (closer to the
to hold someone against his/her will Or directly from the kidnapped | crime of taking of
Privacion ilegal de la | person orfrom athirdperson | hostage)
libertad or even to stop the
(Mexico) authorised person from
acting.
Normally involves a ransom
Subtraccdo de 2492 CP before 2008: Sustraccién de menor Child Abduction total
Menor Abduct child, with violence or using (or abduction of a
threat, child)
or in a repeated and unjustified way, or even Crime of
failingto comply with the requirements Plagium
established for the coexistence of the (for Scottish Law)
minor in the regulation of the exercise of
parental responsibilities, while refusing,
delaying or significantly impeding the
child’s delivery
2492 CP after Law 61/2008 of 31st
October —crime assumptions:
Abduct child, with violence or using
threat
orrefusing to deliverchild to thecustody
of aparentorguardian ortowhomhe/she
islegitimately entrusted
Rapto parental Term created by the media/press Secuestro parental Term created by the | Child abduction Partial
PT-EUR Non-existent in legislation media/press correspondence
Sequestroparental PT- Non-existent in legislation
BR
Convengdo sobre os| Translation used by the European | Convenio sobre los | Translation used by the| Conventiononthe |3 different
Aspectos Civis do [ Commission aspectos civiles de la | European Commission Civil Aspects of | options = 3
Rapto Internacional sustraccion International different
deCriangas internacional de Child Abduction assumptions
menores

considered a criminal offence where the courts have issued an order concerning the cus-
tody of the child or their removal from the UK, but a parent may still have rights under
civil law.

And if we then examine the terminology from Portugal and Spain and its usage
in their old colonies (respectively Brazil, Mozambique or, Guinea Bissau, or for the old
Spanish Empire, Mexico), then one gets multicultural aspects adding value to the absence
of the same penalties or even reminding the citizens of different relevant aspects. For
example, when searching Latin-American legislation such as the Mexican Penal Code in
its article 107 — a person commits kidnapping if s/he seizes a person through physical or
moral violence or deception to satisfy a sexual erotic desire or for marriage’. Those reasons
do not exist in Portuguese/Spanish law for the corresponding term. Hence there are very
different assumptions and the lexically closest translation option can cause a deviation
from the appropriate penalty.

One of the more desperate reasons cited for kidnapping that is totally excluded in
European legislation is that of marriage to the kidnapped person, but some African coun-
tries that speak Portuguese mention this reason within the scope of the crime. In this
matter, cultural differences play a very important part, since African society considers a
young woman ready for marriage, even if she is a minor, often under 15 years of age.

To our surprise, as late as 2012, Mozambique law did not even describe sequestro (PT)
or illegal restraint (EN) as a crime, even though its criminal code was introduced in 1886.
The practice of sequestro was so commonplace in the culture that it was not considered
a matter for legal protection.
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Different Pleadings of the same Proceedings

The Hague Convention on the Civil Aspects of International Child Abduction (1980)
remains neutral in relation to Criminal Law. When filing proceedings, English law has
a more informative approach, which recommends an all ports warning system when the
crime happens, while Portuguese law is more preventive, intended to try to avoid any
wrongful action.

In Portugal, there is an automatic passport restriction when a parent travels sepa-
rately abroad with his/her own child. Many parents need to carry notarized documen-
tation authorizing such a departure and this immediately restricts premeditated action,
especially when the custody order is still to be defined by the court. Any person resident
in England can register an objection to the child being issued with a British passport.
This is a totally different approach, when parents in Portugal will need authorisation
and even a translated notarial statement and parents with an English passport won’t.

Translators are frequently called in to work on the legal documents that should fol-
low a child abduction case, and they need to be aware of the legal implications for such
a form of action. Europol needs fast-track translations of warrants or judicial orders
that should be completely clear to the authorities from another jurisdiction. So, at the
moment, each case has its own procedure, also meaning its own certificates of accuracy
of translation of the documentation involved.

In the UK, after a divorce, where permission is granted to one parent to take a child
out of England and Wales for the purposes of contact, especially to a non-Hague Con-
vention country, the court may make the order conditional upon the parent obtaining a
Mirror Order in the destination state. This term does not exist in the Portuguese system,
so the explanation that it is a reciprocal order by letter rogatory is a better solution.

In order to demonstrate the different intensity and weight of apparently equivalent
words when translating child abduction proceedings, here are some examples:

a) the legal term right of custody that in the Portuguese language developed into the
expression direito de guarda (right of guardship) can often be mistaken in translations
as the right of access to children, but in Portuguese the right of access is literally
translated as right to visit (direito de visita) and this refers to a totally different level
of coexistence in both the English and Portuguese legal systems.

b) the habitual residence, which in PT is known as the family’s address house (casa de
morada de familia) might not be the most used (“habitual”) residence;

¢) anon primary carer who is a parent not entitled to the effective guardianship or access
to his/her child, and yet guardianship is not the same as a person entitled to custody.
The correct terms, in such cases, are respectively, either a tutor or a representante
legal.

Again, what if there are ear-witnesses in this case, for example, if a third party heard a
relative talking with the abductor parent in order to prepare the child’s withdrawal of
the country? Currently, ear-witness testimony has credibility in the UK court system,
and so does the often implicit hearsay evidence. Under the common law system and in
accordance with 23 exceptions of the FRE (Federal Rules of Evidence), these witnesses
will be heard and their evidence is admissible to prove the planning of a crime. By
contrast, in the Portuguese legal system such witnesses (testemunhas de ouvir dizer) are
not taken into consideration as the literal translation of such a term means someone that
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heard about the facts, but was not present when the crime happened, so their affidavits
are not considered valid. Besides, when asked to plead guilty in the Portuguese legal
system the defendant is invited to “confess” (confessar os factos) instead of “admission of
guilt”, as only the first option acts as a mitigation factor (atenuante) for the sentence.

Again, many terms can only offer a partial equivalence, even if cleverly translated
into the legal scene. Article 1776 of the Portuguese Civil Code for automatic divorce
proceedings to run in the Civil Registry should not be translated only by using the term
Quick divorce, because although this is the functionally equivalent term it does not of-
fer sufficient correspondence of meaning. Moreover, the PT term for child maintenance
order can often be transferred with the idea of means of maintenance (child support),
being assertively described in Portuguese as ‘food pension’ (pensdo de alimentos), a so-
lution that will seem linguistically limiting but which fully achieves and respects the
terminology adopted by the national civil law.

Conclusion

As we hope we have shown, words represent concepts, and concepts are the products
of societies and cultures. Words have their histories and are interpreted differently over
time and according to the context in which they are used. If this is true of one language, it
is doubly true of any attempt to translate these words from one language to another. The
apparent similarity of cognates in two different languages as, for example, sequester (EN)
and sequestro (PT) often turn out to be the ‘false friends’ well known to those teaching
and learning a foreign language.

These words can refer to different criminal situations, with different assumptions,
legal defence mechanisms and protection elements that might work as immediate equiv-
alents but have to be considered and studied properly prior to any legal translation task.
And even if translators presume they have mastered the matching equivalent, they need
to think ahead about this immediate textual solution and represent the legal effects that
might arise. They need to foresee the frequency and the so-called different “weight of
the words”. The standardization of the concept behind an international term does not
always represent the interpretation of the concept represented by a national legal term.

The ideal translation at such a level is one where the translated document has all
the potential meanings of the original, without giving a margin of discretion for another
interpretation. For such a level, the active knowledge of legal conflicts and negotiation
implications is highly recommended.

However, all the intentions of harmonizing legal concepts to create a common in-
ternational rule of law have been going in different directions. Like rivers affected by
geographical and climate changes, legal language very much flows from the influence of
the media and not the markers of cooperation between linguists and legal professionals.
The absence of legislative classification of certain situations is also a reflection on the
deficient research of accurate information on this particular issue. Consequently, there is
a structured collection of European data on the frequency of these terms but, somehow,
the language has not been treated and addressed with sufficient attention.

Of course, the consequences of poor translations and conceptual misalignments can
ultimately damage the normal prosecution of parental abduction cases, affecting offi-
cial reactions, confusing powers, and hypothetically increasing the chances of a delayed
response in acrimonious custody battles across countries.
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It will take a great deal of research and good will to clarify the doubts that arise
every day when analysing what is meant in one language and how this meaning can
be presented properly and justly in another. In the meantime, we would simply suggest
that anyone reading this article should make sure, if they find themselves in any legal
situation involving different legal systems, languages and cultures, that their lawyer
understands the multilingual and multicultural implications of the case, which is to say
that in every legal action a cautious linguist should be consulted.

Notes
!As an inference from David Mellinkoff’s famous opening quote The law is a profession of words in
Mellinkoff (1963).

Portuguese legal terminology being introduced in the following British press releases: a)
in 8 September 2007: http://news.bbc.co.uk/2/hi/uk/6983604.stm and http://www.bbc.com/news/
uk-13386785 b) in 21 july 2008: http://www.telegraph.co.uk/news/newstopics/madeleinemccann/
2439530/Madeleine-McCann-Kate-and-Gerry-cleared-of-arguido-status-by-Portuguese-police.
html ¢) in 26 October  2013: http://www.dailymail.co.uk/news/article-2476728/
From-arguido-assistente-McCanns-apply-prosecutor-status-let-Portuguese-case-files-suspects-face-trial.
html

Shttp://www.reunite.org/
*http://www.dgrs.mj.pt/c/portal/layout?p_l_id=PUB.1001.79
>http://latin-dictionary.net/

SDefinitions taken from Dictionary.com — http://www.dictionary.com and Online Etymology Dictio-
nary — http://www.etymonline.com/.

"The double ¢ probably indicates that the information is rather dated, as the single ¢ would have been
used ever since the approval of the Acordo Ortografico (1990), a formal agreement on spelling changes in
Portuguese.

8In accordance to the Report on Child Abduction by the Secretary of State of Scotland under section
3(1)(e) of the Law Commissions Act 1965.

?Our translation of the following proviso: “Comete rapto el que contra la voluntad de una mujer se
apodera de ella y se la lleve por medio de la violencia fisica o moral, del engafio o la seduccién, para tener
copula carnal con ella o para casarse” (Mexican Penal Code , 1923: articulo 107).
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Abstract. Translating legal texts is usually perceived as being daunting by
Translation students, who normally lack legal training, and it becomes even more
intimidating when legal texts must be rendered in the second language. However,
translator trainees must be equipped with the skills required to successfully trans-
late legal texts into their second language and subsequently meet this real market
demand. Most legal translator training programmes seem to particularly focus on
the development of thematic competence, with Law-related elements playing an
outsized role and other abilities, such as technological competence, being down-
played. In this article, it is our purpose to highlight how ad hoc monolingual
corpora can be useful for those who engage in the translation of specialised, legal
texts into their second language, especially as corpora help retrieve phraseologi-
cal and discursive information on which to base translation decisions in a more
informed manner.

Keywords: Monolingual corpora, legal translation, translation into L2.

Resumo. Traduzir textos juridicos costuma ser uma tarefa assustadora para estu-
dantes de traducao, que normalmente nao possuem formacao juridica adequada,
tornando-se ainda mais intimidante quando se trata da traducdo para a segunda
lingua. No entanto, os tradutores em formagdo devem dominar as competéncias
necessarias para verter com sucesso textos juridicos para sua segunda lingua e,
posteriormente, atender a essa demanda real do mercado. A maioria dos progra-
mas de formacgao de tradutores juridicos parece particularmente se concentrar no
desenvolvimento de competéncias tematicas, nas quais elementos relacionados ao
Direito desempenham papel descomunal, enquanto outras habilidades, como as
relacionadas a competéncia tecnologica, é minimizada. Nosso objetivo neste artigo
¢ destacar como corpora monolingues ad hocs podem ser uteis para aqueles que
se dedicam a traducado de textos juridicos para sua L2, especialmente o quanto os
corpora ajudam a recuperar informacoes fraseologicas e discursivas, auxiliando,
de forma mais ampla, na tomada de decisdo durante o processo de tradugdo.

Palavras-chave: Corpora monolingue, tradugdo juridica, traducdo para L2.
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Introduction

Legal translation is not an easy task. Translators engaged in transferring legal texts
from one language to another must deal with the difficulties associated with any type
of specialised translation - that is, tackling specialised domain-specific discourse and
terminology. As described by Alcaraz and Hughes (2002: 5), legal translators have to
undertake “some quite daunting linguistic tasks in preparing their versions of legal orig-
inals” due to the specificities of legal discourse, such as — to name but a few - the use
of latinisms, archaisms, fixed formulae, formal register patterns, redundancy elements,
long and complex sentence structure, syntactical intricacies and abundant subordina-
tion. But legal translators also have to face an extra challenge posed by the very nature
of Law, a human construct resulting from the historic, social and political evolution of
a particular geographical area, which inevitably leads to the well-known asymmetry of
legal systems and its relevant conceptual and terminological incongruity.

This task becomes even more intricate when translators must transfer the legal text
into their second language. Even if some still fiercely oppose this direction in translation
and advocate that translators must always work into their first language, there is a real
demand for translations into the second language in the translation industry, at least
in Spain (Kelly et al., 2003; De la Cruz Trainor, 2004). The fact that the translations
into the language other than Spanish carried out by state-appointed Sworn Translators-
Interpreters also enjoy an official status and have legal effects in Spain proves that this
demand also applies to legal translation. In fact, translation into the second language
seems to outweigh translation into the first language for many of these professionals
(Vigier Moreno, 2011: 325).

There are some types of legal translation whereby the translated document is to be
regarded as law itself (for example in multilingual jurisdictions or international law in-
struments). However, legal translations very often serve chiefly an informative purpose
and the translated texts are mostly descriptive, as “the translations of such documents
are used by clients [public service users] who do not speak the language of the court [...]
or by lawyers and courts who otherwise may not be able to access the originals” (Cao,
2007: 12). Therefore, this way of translating legal documentation where communicative
purposes prevail is clearly orientated towards the target-text receiver, rather than focus-
ing predominantly on accuracy and faithfulness with respect to the source text. In other
words, “the translator’s first consideration is no longer fidelity to the source text but
rather fidelity to the uniform intent of the single instrument, i.e. what the legislator [...]
intended to say” (Sarcevi¢, 1997: 112). In the case of informative translations of legal
texts into the second language, we can assume that “a competent translation is one that
transmits the intended message in a language which is clear and sufficiently correct not
to contain unintended comic effect or strain the reader’s patience unduly” (McAlester,
1992: 294).

There is, hence, a real need to provide Translation students with specific training
that will enable them to produce legal translations in their second language to a good
standard. In other words, students must develop their legal translator competence so as
to be able to successfully produce a target text that conveys the same meaning as the
source text, meets the acceptability requirements of the expected target text and ful-
fils the conventions of the target-text receiver. However, as we discuss below, students
tend to approach legal translation (even more so when it is into their second language)
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from a very literal perspective, “remaining attached to word-for-word renditions” (Or-
tega Herrdez and Calvo Encinas, 2009: 351). There are many reasons explaining this,
but we have mainly observed two: on the one hand, the limitations of conventional lex-
icographic and terminological resources for legal translations, which offer translation
options without providing an appropriate contextualisation of the unit or the underly-
ing translation technique and notion of equivalence (Orozco Jutoran, 2014: 245); on the
other hand, as Translation students normally lack previous legal training, legal trans-
lation courses put special emphasis on developing students’ thematic competence (i.e.,
basic legal knowledge), sometimes overlooking the importance (and benefits) of other
competences, such as technological competence.

In this article, we intend to describe how trainee legal translators can benefit from
using ad-hoc monolingual corpora for the translation of legal texts into their second
language, especially when it comes to phraseology. We will describe our experience
from an activity addressed to postgraduate students which purports to make them aware
of how they can apply previous training in research skills and electronic tools (most
specifically, in corpus compilation and management) when they are commissioned to
translate a legal text into their second language. We will highlight those aspects that are
clearly enhanced by this methodology and, as otherwise expected, other problematic
elements for which corpora are still of little use in legal translation.

Technological competence within legal translator competence

Many authors have striven to describe what skills, abilities and knowledge are required
of a competent translator. Accordingly, multicomponent models, like those suggested
by PACTE (2000), Kelly (2007) and the EMT Expert Group (2009), which classify transla-
tor competence as a macro-competence encompassing different sub-competences (such
as linguistic competence, textual competence, thematic competence, attitudinal compe-
tence, and many more), seem to be consolidating. Since computers and the Internet have
undoubtedly revolutionised the translator profession in the last decades, it is no wonder
that technological competence (i.e. the use of technology at the translator’s workplace)
figures prominently in all these models. In fact, some authors, like Gopferich (2009), even
suggest that instrumental competence, which includes technological skills, is one of the
translation-specific competences that distinguish professional translators from bilingual
individuals with no training in translation.

As to legal translation, the first specific model of legal translator competence was
put forward by Prieto Ramos (2011). Based on previous models and taking account of
the specificities of legal translation as a result of his own extensive professional prac-
tice, his proposal for a specific legal translator macro-competence breaks down into five
competences: strategic or methodological competence, communicative and textual com-
petence, thematic and cultural competence, instrumental competence, and interpersonal
and professional management competence. Firstly, strategic or methodological compe-
tence, which coordinates all other competences, includes the analysis of the communica-
tive situation, the macro-contextualisation and work planning of the translation process,
the identification of translation problems, the implementation of translation strategies
and procedures, and self-assessment and quality control. Secondly, communicative and
textual competence encompasses expert linguistic knowledge of both working languages
(registers, specialised discourse and textual conventions). Thirdly, thematic and cultural
competence relates to the knowledge of legal systems, legal sources and branches of
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law, with special attention to the awareness of legal asymmetry. Fourthly, instrumental
competence mainly focusses on documentation and technology skills. And fifthly, inter-
personal and professional management competence comprises skills such as teamwork
and knowledge of professional practice (for instance, ethical issues). In this model, a cen-
tral role is played by thematic competence, which fundamentally consists of comparative
law principles and other elements of legal science and legal linguistics, as legal transla-
tors “must be familiar with rules of interpretation, legal reasoning, legal structures and
procedures, common legal phraseology, and legal sources” (Prieto Ramos, 2011: 13).

Another model that has been recently proposed to define legal translator compe-
tence is that of Scarpa and Orlando (2014) as a result of their contribution to the QUALE-
TRA project. This model of legal translation competence basically adapts the EMT model
to the specificities of legal translation identified in the course of the project and adds
new dimensions to every subcompetence (for example, intercultural competence now
includes the mastery of genre conventions and rhetorical standards of different types
of legal documents as a textual dimension). One of the subcompetences making up this
legal translation macro-competence is information mining competence, which makes
clear reference to corpora as legal sources from which relevant information (not only
thematic but also terminological and phraseological) can be extracted.

Multicomponent models are especially relevant for translator training, as they allow
training programmes to include tasks which are specifically designed to help students to
develop those skills, knowledge, abilities and attitudes which are considered paramount
for their prospective careers as translators (Hurtado Albir, 2007). When addressing legal
translator training, however, the main focus seems to have been, predominantly, linguis-
tic and thematic competences, on the basis that competent legal translators must not
only master their working language pair, but must also have expert knowledge in law,
including legal knowledge, systems, reasoning and jargon. This emphasis, subsequently,
has somehow overshadowed other abilities of high importance for legal translators, in-
cluding technological competence. As shown above, it is a procedural knowledge which
must be developed by those who intend to engage professionally in legal translation
tasks today, especially because “translators work to tight deadlines under substantial
time pressure and in reality have little time to carry out in-depth comparative law anal-
yses” (Biel, 2008: 22), and, therefore, developing technology-based research skills can
make up for their lack of linguistic and legal knowledge.

Use of corpora in legal translation

Over the past few decades, corpora have increasingly attracted attention in Translation
Studies and have possibly positioned themselves as one of the most — if not the most -
popular resources for the study of translation-related phenomena. There seems to be a
trend for scholars to advocate the use of smaller corpora, when it comes to the transla-
tion of specialised texts. These corpora, which are known as ad hoc, virtual or disposable
corpora (Varantola, 2003: 55), can be defined as a collection of texts developed from elec-
tronic sources by the translator and compiled “for the sole purpose of providing infor-
mation - either factual, linguistic or field-specific — for use in completing a translation
task” (Sanchez Gijon, 2009: 115). Many researchers have also emphasised the benefits of
using corpora in translator training (for example, Corpas Pastor and Seghiri 2009), espe-
cially for teaching students to translate specialised texts into their second language, since
corpora allow students to verify lexical, phraseological and textual units beyond their

103



Vigier Moreno, F. J. - Teaching the Use of ad hoc Corpora
Language and Law / Linguagem e Direito, Vol. 3(1), 2016, p. 100-119

intuition or previous knowledge, overcome the limitations of lexicographic tools and
thus make more informed translation decisions (Neunzig, 2003; Rodriguez Inés, 2008),
which in turn has a direct bearing on students’ self-confidence and autonomous learning
(Ulrych, 2000).

In contrast with other specific translation fields (such as scientific or technical trans-
lation), corpora have started to be applied only recently in legal translation and in legal
translator training. As highlighted by Soriano Barabino (2005), one reason for this may
be that compiling corpora of legal texts can be a difficult task due to availability and con-
fidentiality issues, particularly in relation to private legal documents. For these reasons,
Biel states that “legal corpora — like most specialised corpora — are rather small” (2010:
4). Nonetheless, there are many authors who have shown the benefits of corpus method-
ology for legal translation and legal translator training and call for its widespread use in
legal translation courses.

Borja Albi (2007: 13) states that corpora can provide useful information for legal
translators, such as terminology, phraseology and textual features. Monz6 is another
one of these champions of corpus-based activities in legal translator training, as she
argues that “trainers must develop ad hoc methodologies to raise students’ awareness of
the extent to which these electronic resources can boost their translation competence”
(2008: 222). She provides a plethora of possibilities of use for corpora in legal translator
training, depending on whether corpora are monolingual or bilingual and the focus is
on formal features, terminology, phraseology, semantic structure, translation strategies,
etc.

Scott has studied the use of corpora by professional legal translators and is adamant
that “small, specialised electronic corpora created in legal subgenres by professional
translators themselves according to their needs can assist them in producing translations
that are closer in line with target audience expectations” (2012a: 88). According to An-
drades Moreno (2013: 2-3), corpora are particularly useful for specialised (legal) trans-
lation and for translation into the second language, as it helps overcome terminological
and phraseological deficiencies found in conventional lexicographic tools. When assess-
ing ad hoc corpora against googling and using the Web as a Corpus, this author claims
that, as the major commercial search engines have not been designed to retrieve linguis-
tic data, they are deficient and limited in terms of linguistic concordancing, and therefore
cannot compete with specific corpus-management software (Andrades Moreno, 2013).

Designing an activity for the corpus-aided translation of a legal text

As we have explained before, this activity was designed so that students could apply their
previous training in technological competence (especially, in corpus compilation and ex-
ploitation) to translate a specialised, legal text (written in Spanish) into English, which
happens to be the second language of most of our trainees. It was an activity within the
specific module on legal translation of the Master’s Degree in Intercultural Communi-
cation, Public Service Interpreting and Translation offered by the University of Alcala
(http://www3.uah.es/master-tisp-uah), Spain, which is part of the European Commis-
sion’s European Master’s in Translation network (http://ec.europa.eu/dgs/translation/
programmes/emt/network/).

It must be noted that most of our students are not Law graduates and do not necessar-
ily have a sound knowledge of law. Therefore, due to their lack of both expert knowledge
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and self-confidence, when they face their first legal translation tasks, they tend to focus
too much on terminology, that is, understanding the term/concept of the source legal
system and finding an adequate equivalent in the target language. But in this fashion,
it is communicative and textual competence (especially as regards phraseological use of
legal discourse in the target language, chiefly when translating into their non-mother
tongue — in our case, English) that many of our trainees neglect, producing translations
which, linguistically correct as they may be, are not fully adequate pragmatically, since
they do not meet the target language conventions or expectations.

Subsequently, the activity that we designed was aimed at making our students be-
come aware of the usefulness of corpus-management tools to overcome many of the
shortcomings they face when translating legal texts. The rationale is that, despite the
paramount importance of legal knowledge for legal translators, we agree with the view
that “being able to translate highly specialized documents is becoming less a question of
knowledge and more one of having the right tools” (Martin, 2011). Hence, technologies
play a very important role in today’s legal translators’ practice and can definitely help
trainee translators to produce a functionally adequate and acceptable target language
text and “move beyond their passive knowledge of basic legal phraseology and termi-
nology and take a more proactive stance in the development of their legal language
proficiency” (Monz6 Nebot, 2008: 224).

There is a wide range of corpus types (Zanettin et al., 2003: 6), but we found ad-hoc
monolingual corpora especially useful for our task, as they are thought to be particu-
larly useful for the translation of legal texts into the second language (Biel 2008: 35;Scott
2012a: 96;Andrades Moreno 2013: 2). Besides, the final monolingual corpus would pro-
vide them with information about the idiomatic use of specific terms, collocations, for-
mulaic language, phraseological units, as well as genre conventions (Monzo6 Nebot, 2008:
230) which they can successfully apply when rendering their target-texts, thus using le-
gal discourse that is as natural as possible in the target language (in this case, English).

The first step was to provide our students with specific training in the use of corpora,
which included two sessions of six hours in total. In the first session, they were intro-
duced to the main theoretical concepts in corpus methodology, the main documentation
resources for legal translation (lexicographical databases, specialised lexicographical re-
sources and specialised websites) and different word search strategies needed to take
advantage of search engines and Boolean operators. This introductory session was rel-
evant because searching for keywords would allow students to move into more specific
areas or domains. In the second session, they were taught the differences between the
so-called Web for Corpus — where the web is used as a source of texts in digital format
for the compilation of an offline corpus — and the Web as Corpus approaches, which
focus on the potential of the Web as a corpus in itself (Biel, 2008: 31). For the reasons
stated above, ad hoc corpora were preferred and thus students were also introduced to
specific computer software and were shown how to use retrieval information software,
namely AntConc (Anthony, 2014). They also learnt the basic functions of this tool, i.e.
generating and sorting concordancing, identifying language patterns, and retrieving col-
locations and collocation clusters.

At this point, we must explain that, as certain criteria must be determined for selec-
tion and inclusion when designing and compiling corpora, we suggest a protocol which
encompasses three stages: 1) source-text documentation; 2) compilation process; and 3)
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corpus analysis. In the first stage, source-text documentation, our students must read
texts similar to the source text, to help them learn about the nature of this type of text
and to familiarize them with the main linguistic and genre conventions in the source
system. Then, students must identify texts in the target system/language which are
similar to the source text and then locate different Internet-based texts to be included
in their own corpus (as will be further explained, in corpus-aided translation, this first
stage of corpus design and compilation goes hand in hand with the analysis of skopos
and macro-contextualisation). To do so, they need to activate both their thematic and
instrumental competences, by doing thematic research first and then applying Boolean
operators, that is, to search for information using keywords (e.g. “divorce”, “decree”,
“dissolution of marriage”, etc.). Using very precise keywords — seed words — as filters is
of paramount importance at this stage, in order that irrelevant information or noise is
excluded.

After locating the appropriate material for their corpus, students need to download
it (compilation stage), and they are encouraged to use free software (e.g. HT Track, GNU
Wget or Jdownloader) to download websites and web pages so that they can automate the
downloading process. After downloading the documents, they must be converted to .txt
files in order to be processed by corpus analysis software AntConc. This task is especially
necessary in the case of texts retrieved in .pdf, which is the most frequent format of many
authoritative legal texts available on the Internet. To this end, students use HTMLasText
for html files and a pdf to text converter for pdf files. Finally, all documents are stored
and the students are able to initiate the corpus analysis stage.

Implementing the activity: feedback and outcomes

After the training sessions previously described, students were briefed to translate a
legal document, to wit, a sentencia de divorcio (decree of divorce) issued by a Spanish
court (Annex 1), into US English, because the commissioner of this translation wanted
to marry again, this time to a US citizen, and needed to provide evidence to the US
authorities that she was eligible, because her previous marriage in Spain had already
been dissolved. As can be seen in Annex 1, the source text is full of legal terminology
(highlighted in yellow), clearly marked system-bound terminology (highlighted in blue)
and typical formulaic expressions and phraseological units (underlined in dark blue),
hence it is a very good example of a legal text that can benefit from corpus methodology.

We chose this legal genre because it is a genre typically translated within the realm
of public service legal translation and, as pointed out by Scott (2012b: 4), court-related
documents amount to a very big chunk of freelance legal translators’ workload. What is
more, court rulings are normally a matter of public record (Soriano Barabino, 2005: 197)
and should be accessed (even online) more easily than other documents, such as personal
documents, thus overcoming the aforementioned problems related to confidentiality and
availability in the compilation of legal corpora.

In the instructions that students were given to complete this task, they were also
advised to follow the same methodological approach that was used in class, which basi-
cally draws on the methodology suggested by Prieto Ramos (2011: 14-17) and consists
of the following stages of the translation process:

1) analysis of skopos and macro-contextualisation, according to legal system,
branch of law and legal text typology of both source and target texts, as it is
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paramount to identify aspects such as the intended target reader, the type of

legal translation required (whether instrumental — with legal force per se — or

documentary — mainly informative) and the branch of law the text is related to

(e.g., a judgement concerning a civil case or a criminal case);

2) source text analysis, which entails the full comprehension of the source text,

including its legal function, and the identification of problematic units — chiefly

system-bound elements;

3) transfer and target text production, which comprises an exercise of compar-

ative law, the subsequent application of translation techniques (Saréevi¢ 1997:

229-269; Holl 2012) and the drafting of the target text, taking account of the

discursive conventions of the relevant legal genre;

4) revision, including assessing the overall quality of the translated text and its

adequacy in view of its intended function.
Then, students were asked to compile an ad-hoc monolingual corpus (US English) con-
sistent with the source text in Spanish. They were also asked to use not only conven-
tional tools, (such as dictionaries, encyclopaedias, terminological data-bases, etc.), but
also this ad-hoc corpus as a documentation tool for this specific assignment (for ex-
ample, by checking legal terminology in context and investigating genre, lexical and
phraseological patterns in this type of text). Besides, they were required to write a short
report describing their corpus compilation process, providing examples of the usefulness
of their corpus for their translation task and explaining which techniques and resources
they had applied to solve those specific problems for which their corpus proved to be of
little use.

After evaluating the projects submitted by our students (both their translations - see
an example in Annex 2 - and their reports), we can make the following observations.
As expected and indicated, most students compiled a relatively small corpus, comprising
15-25 documents, comprising between 40,000 and 60,000 words (tokens). However, as
Scott (2012a: 91) puts it, this is not a problem per se, as legal discourse is usually so con-
servative that there is no need for a very large corpus to determine the most prominent
features and patterns of a specific legal genre. Most of the texts chosen for the corpus
compilation were authoritative, good-quality and recent, downloaded from institutional
sites or legal professionals’ portals, and the vast majority were found in .pdf format,
which confirmed our hypotheses.

Nevertheless, an error that has been repeatedly observed is in line with the identi-
fication of parallel texts in the target language/system. The source text of our project is
the decision of a first-instance court ordering that a marriage be dissolved by divorce.
Despite this, several students compiled their corpora with decisions issued by higher-
ranking courts in relation to divorce cases, which normally decide appeals, i.e., they do
not decide on the dissolution of the marriage itself but evaluate previous court decisions
on the divorce. This has direct implications, among others, in terminology, as the parties
are no longer referred to as, say, petitioner and respondent but as appellant and appellee,
and using the latter to designate the parties mentioned in our document would be clearly
inadequate and imprecise.

Another problem was that many students used documents from different US states
in their corpus, not taking account of the different legal frameworks that there can be in
relation to divorce proceedings in different geographical locations within one country.
This has a direct bearing on the use of terminology, as the party that files for divorce is
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known as petitioner in many US states but as plaintiff in some others. Therefore, ideally
the texts making up the corpus should have been drawn from one US state in particular,
if possible, the US state where the client wants to remarry. And if this information
cannot be obtained from the commissioner, the corpus should still focus on divorce court
decisions from one US state in particular, in order to ensure terminological consistency
within the corpus.

Again, this demonstrates how significant it is to contextualise both source and tar-
get texts according to the methodology as stated by Prieto Ramos (2011: 15), since an
erroneous contextualisation will very likely encumber the whole translation process and
hence hinder the success of the translated text.

In relation to (not clearly system-bound) legal terminology, our students carried out
different tasks in order to use their corpus as a lexicographic resource to translate their
source text. Regarding terminology, using their ad hoc corpus proved to be useful to get
familiar with the specialised lexis. First, they built a word list with the most frequent
words of their corpora. They also created what is known as a stop list or negative list
in order to filter out words such as articles, adverbs, and prepositions so that irrelevant
words or ‘noise’ could be avoided. Then, as noted by the students themselves, corpora
were a very useful tool to identify the usage of terminology in the specific context of a
US decree of divorce. Let us illustrate this with the term demanda, which is paramount
in this text. One of the most popular English-Spanish/Spanish-English bilingual legal
dictionaries, namely that of Ramos Bossini et al. (2008), offers the following possibilities
in English for this Spanish term: claim, demand; complaint; request, order. Thanks to
their corpus, however, many students have identified petition for divorce — which did not
even feature in the reference lexicographic tool — as the most frequent term to designate
it (and subsequently the person who files it is a petitioner and the person who opposes
it is a respondent).

It was, however, when it came to phraseology, looking up for collocations and groups
of words (collocation clusters), that our students’ ad hoc corpora were most valuable,
enabling them to observe the frequency of occurrence of more specific lexical patterns.
AntConc offers the possibility of providing the context of selected terms, thus helping
them to identify collocations. As shown below in Graph 1, they discovered that the
Spanish phraseological unit presentar demanda de divorcio can translate as file a petition
for divorce rather than its calque present a petition for divorce.

Another problem that can arise when translating legal texts is how to transfer to the tar-
get language specific set expressions or fixed formulae, which are very common in legal
language. Again, the concordance function was also a very useful resource. A simple
query generated concordance lines listed in keyword in context (KWIC) format, where
the software displays all occurrences of the searched word (or pattern) in the corpus. The
most outstanding feature is that the concordance function presents the search pattern
surrounded by its immediate context. For instance, students looked up the term FALLO,
which introduces the operative part in Spanish court resolutions. Without recourse to
parallel texts or corpora, there is the temptation to translate it literally as I RULE - as the
translation will be of a documentary nature according to the translation brief, this would
not be inadequate. However, our students, thanks to the personal corpora they had com-
piled, were able to find other options that better meet target audience expectations and
respect the stylistic conventions of the target system. By using the concordancing op-

108



Vigier Moreno, F. J. - Teaching the Use of ad hoc Corpora
Language and Law / Linguagem e Direito, Vol. 3(1), 2016, p. 100-119

& AntConc 343w Windows) 2014 =
Fite View | © I? | [T
File
and naotice requirements have been met, and the Petition for Divoree meets all legal requirements. Corpus_dive
} it has been at least 50 days since [l Feiion 1o Divorce was Tled ] the 60 day waitin Corpus_diva
court information exactly as it appears on your Petit for Divorce Cause Number: IN THE MATTER Corpus_divo
OF DIVORCE The Court has considered the Joint[Ferition for Divorce filed]ay the parties and find Corpus_divo
[t 1. The agreements stated in the parties’ Joint Petition for Divorce are ratified, confirmed and i Corpus_dive
the district dlerk on the top of the Petition for Divorce) IN THE MATTER OF IN THE Corpus_divo
entitled to a remittitur of $[ amount ] if & petition for review is not granted by the Supreme Corpus_divo
to a further remittitur of $[ amount ) if for review is not filed with the Supreme Corpus_divo
court information exactly as it appears on your Fetit for Divorce IN THE MATTER OF THE MARRIAGE Corpus_divo
exactly as \wAlt appears on your Oviginal Petition for Divorce. Cause Number: IN THE MATTER Corpus_divo
tice requirements have been met, and the Original Petition for Divorce meets all legal requirements, Corpus_divo
| requirements. The Court finds that the Original Petition fos Divorce was filed more than 60 days a Corpus_dive
party before the Respondent was served with the Petit for Dissolution that are not identified | Corpus_divo
ail: FAX Number: Atty, Reg. # Division Courtroom P b F: DISSOLUTION OF MARRIAGE LEGAL SEPA Corpus_divo
\WAT14-10-107, provides that upon the filing of a Petition for Dissolution of Marriage or Legal Sepa Corpus_dive
Cause came to be heard on the Original Petit lor Divoree on , 2012, and the Court hear
17 than thisty (30) days before the filing of the Petition for Divoree in this case. b) The Petition
Search Term [#) Words ] Case 7] Rage Sesrch Wisdow Sire
pethion for Adanced | B 14
T‘_'l“'"“ s 2 son
Files Processed [l B
Al R 3 ez B (3] Levei3 2 Clone Resuls

Figure 1. Example of concordancing for the term petition.
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Figure 2. Example of concordancing for a phraseological unit.

Apart from the extraction of specific terms and collocations, AntConc offers direct access
to individual corpus files so students can also investigate in more detail the searched for
pattern in its context. This possibility is displayed by the Concordance Plot function, a
bar code representation of how the search word is distributed over the text, and also by
the File View section. As has been mentioned previously, legal language is characterised
by formulaic expressions. Accordingly, their ad hoc corpus was also a documentation
tool to find typical expressions in the target language discourse. For example, the source
text contains a typical formula used by Spanish courts to decree the dissolution of mar-
riage (“debo declarar y declaro la disolucion por divorcio del matrimonio formado por ambos
conyuges”. In the target text, a literal translation of this formula (which can be “I must
pronounce and I pronounce the dissolution by divorce of the marriage entered into by both
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spouses”) would not be as functionally adequate as replicating another typical expres-
sion found in the target-language comparable texts with a minor adaptation (“the bonds
of matrimony between petitioner and respondent are hereby dissolved”), which they found
by analysing their ad hoc corpora.
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As otherwise expected, students, nonetheless, highlighted that their corpora were of lit-
tle use to them when it came to the translation of markedly system-bound legal terms,
such as “Juzgado de Primera Instancia”, “Procuradora” and “articulo 770 de la LEC”. In
these cases, the translator must apply different translation techniques in order to convey
the meaning of these terms characteristic of the Spanish legal system for an audience
that is not familiar with them, with a preference for descriptions and amplifications,
combined with loans, in the case of informative (non-instrumental) translations. It is no
wonder, then, that some of the solutions for these translation problems include “First In-
stance Civil Court”, “Court of First Instance (Juzgado de Primera Instancia)” and “ Juzgado
de Primera Instancia (Spanish First-Instance Civil Court)”; “procuradora (legal represen-
tative in court)”, “Court Legal Representative (Procuradora)” and “Legal representative
before the court (procuradora)”; and “section 770 of the Ley de Enjuiciamiento Civil (Code
of Civil Procedure)”, “Section 770 of the Spanish Civil Procedure Code (Ley de Enjuici-
amiento Civil)” and “section 770 of the Spanish Civil Procedure Act”, respectively. Risky
adaptation solutions, such as using “District Court” for the first unit, would undoubtedly
confuse the recipients of the translated text. For the solution of these problematic items,
students mentioned dictionaries (both monolingual and bilingual, despite their limited
scope), multilingual databases, discussion forums and expert consultation as their prin-
cipal reference sources, in line with recent findings like those by Biel (2008).

Conclusion

The use of ad hoc corpora can be extremely useful for the translation of specialised, legal
texts into the second language, especially in order to overcome the shortcomings found
in the vast majority of current lexicographic and terminological resources. As discussed
above, advantages of a corpus-aided translation methodology include that legal trans-
lators can check terminology, phraseological units — such as collocations and formulaic
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expressions — and textual conventions in their natural context and, therefore, can have
a much firmer grasp of the target language legal discourse. Consequently, translators
can use this corpus-generated information to take more informed decisions and thus
deliver a rendition that better meets the target-text recipient’s expectations and is more
acceptable and functionally adequate.

When applied to training, two elements are essential for the success of corpus-
aided legal translation. Firstly, it is necessary to provide students with specific train-
ing so that they can efficiently use all the functionalities offered by corpus management
and analysis software. Secondly, trainees must be made aware that the correct macro-
contextualisation of the relevant translation assignment — according to the parameters of
legal system, legal branch and, most fundamentally, legal genre - is central for the appro-
priate selection of texts to make up their corpora. As highlighted above, the use of ad hoc
monolingual corpora does not seem to be especially useful in relation to the translation
of highly system-bound terms. Nevertheless, this corpus methodology can undoubtedly
be of great use for trainees. As shown above, working with corpora obviously helps
them develop their instrumental competence (activating specific corpus-management
and research skills), but it also enhances their linguistic and textual competence (by im-
proving their knowledge of legal terminology and phraseology in the target language)
and consolidates their thematic competence. Even more importantly, ad hoc corpora can
clearly boost novice translators’ psycho-physiological competence by greatly increasing
their self-confidence in relation to decision-making, which they normally feel they lack
when facing the translation of a legal text into their second language.

Note

!Member of FITISPos research group (Universidad de Alcal4) and AVANTI research group (Universidad
de Granada).
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Annex 1

Juzgado de Primera Instancia num. Cinco de Cérdoba.
Numero de Identificacion General: 1402142C20130020992.
Procedimiento: Familia. Divorcio Contencioso 1268/2013. Negociado: M.

SENTENCIA NUM. 437/2014

Juez que la dicta: Dofia Blanca Pozon Giménez.
Lugar: Cordoba.

Fecha: Veinte de octubre de dos mil catorce.

Parte demandante: Dofia Dolores Camacho Amador.
Abogado: Don Jeronimo Dominguez Luque.
Procuradora: Dofia Maria Angeles Merinas Soler.
Parte demandada: Don Ali Sthaqat.

Objeto del juicio: Divorcio contencioso.

ANTECEDENTES DE HECHO

Primero. Por la Procuradora dofia Maria de los Angeles Merinas Soler en
representacion de dofia Dolores Camacho Amador se presenté demanda de
divorcio contra su conyuge don Ali Shafgat, alegando los siguientes hechos:
los conyuges don Ali Shafqat, nacido el dia 1 de enero de 1971, estado civil
viudo y nacionalidad pakistani, y dofia Dolores Camacho Amador, nacida el
dia 1 de abril de 1973, estado civil divorciada y nacionalidad espaiola,
contrajeron matrimonio en La Roda (Albacete) el dia 16 de febrero de 2012.

Del matrimonio no existen hijos. Tras alegar los fundamentos de derecho
que considerd oportunos, termina solicitando se dicte sentencia de
conformidad con el suplico de la demanda.

Segundo. Admitida a trdmite la demanda se confiri¢ traslado a la parte
demandada a fin de comparecer y contestar en el plazo de veinte dias. No
compareciendo la parte demandada dentro de plazo, se declara a dicha parte
en situacion de rebeldia procesal.

Tercero. Convocadas las partes para la celebracion de la vista principal del
juicio, de conformidad con el articulo 770 de la LEC. En el acto del juicio la
parte actora se ratifica en su demanda. Practicadas las pruebas propuestas,
tras el informe final, quedan conclusos para sentencia.

Cuarto. En la tramitacion de este procedimiento se han observado las
prescripciones legales aplicables.



FUNDAMENTOS DE DERECHO

Primero. Segun el articulo 770 de la Ley 1/2000, de Enjuiciamiento Civil,
establece que las demandas de separacion y divorcio, salvo las previstas en
el articulo 777, las de nulidad del matrimonio y demdas que se formulen al
amparo del Titulo IV del Libro I del Codigo Civil, se sustanciaran por los
tramites del verbal, conforme a lo establecido en el Capitulo I de este Titulo,
y con sujecion, ademas, a las reglas contenidas en el citado precepto.

Segundo. El articulo 86 del Codigo Civil, con la nueva redaccion dada por
la Ley 15/2005, de 8 de julio, por la que se modifican el Codigo Civil y la
Ley de Enjuiciamiento Civil en materia de separaciéon y divorcio, se
decretard judicialmente el divorcio, cualquiera que sea la forma de
celebracion del matrimonio, a peticién de uno solo de los conyuges, una vez
transcurridos tres meses desde la celebracion del matrimonio (articulo 81
del Cédigo Civil).

Aplicandolo al caso de autos, a la vista de las_pruebas que obran unidas
procede decretar el divorcio interesado en la demanda al concurrir los

requisitos exigidos en la ley, con los efectos legales inherentes.

Sin pronunciamiento sobre las costas. Vistos los articulos citados y demas
de general y pertinente aplicacion,

FALLO

Que debo estimar y estimo la demanda de divorcio interpuesta por dona
Dolores Camacho Amador, representada por la Procuradora dofia Maria de

los Angeles Merinas Soler contra don Ali Shafqat, en situacién de rebeldia
procesal, y debo declarar y declaro la disoluciéon por divorcio del
matrimonio formado por ambos conyuges, con los efectos legales
inherentes.

Sin pronunciamiento sobre las costas.

Unase la presente al libro de sentencias de este Juzgado y testimonio de la
misma a los autos de su razoén.

Contra esta resoluciéon cabe recurso de apelacion ante la Audiencia
Provincial de Cordoba (articulo 455 LEC).

El recurso se interpondrd por medio de escrito presentado en este Juzgado
en el plazo de veinte dias habiles contados desde el dia siguiente de la

notificacion. En la interposicion del recurso el apelante debera exponer las
alegaciones en que se base la impugnacion, ademds de citar la resolucion
apelada y los pronunciamientos que impugna (articulo 458.2 LEC).

Una vez firme, comuniquese la sentencia al Encargado del Registro Civil
donde obra inscrito el matrimonio para su anotacion, librdndose a tal efecto

el oportuno exhorto.



Asi por esta mi sentencia, lo pronuncio, mando y firmo.

Diligencia. En Cordoba, a veinte de octubre de dos mil catorce. La pongo
yo, la Secretario Judicial, para hacer constar que en el dia de su fecha S.S.*
me hace entrega de la anterior resolucion que paso a documentar v a unir a
los autos de su razén, cumpliéndose lo acordado. Doy fe.

Y encontrandose dicho demandado, don Ali Sfhagat, en paradero
desconocido, se expide el presente afin que sirva de notificacion en forma al
mismo.

En Cordoba, a veinte de octubre de dos mil catorce.- El/La Secretario/a
Judicial .



Annex 2

First Instance Civil Court No. 5 of Cordoba.

General Identification Number: 1402142C20130020992.
Proceedings: Family Law. Contested Divorce 1268/2013.
Bureau: M.

DECREE OF DIVORCE
NUMBER 437/2014

Deciding Judge: Ms. Blanca Pozén Giménez.
Town/City: Cérdoba.

Date: Twentieth of October two thousand and fourteen.
Petitioner: Ms. Dolores Camacho Amador.

Attorney: Mr. Jeronimo Dominguez Luque.

Legal representative before the court (procuradora): Ms.
Maria Angeles Merinas Soler.

Respondent: Mr. Ali Shafqat.

Subject-matter: Contested divorce.

FACTS

First.- Ms. Maria de los Angeles Merinas Soler, legal representative acting
on behalf of Ms. Dolores Camacho Amador, filed a petition for divorce
from Mr. Ali Shafqat, the spouse, stating the following facts: the spouses
Mr. Ali Shafqat, a Pakistani national born on January 1, 1971 and a
widower, and Ms. Dolores Camacho Amador, a Spanish national born on
April 1, 1973, divorced, got married in La Roda (Albacete) on February 16,
2012.

There are no children of this marriage. Having stated the relevant legal

grounds, the petitioner made a motion for judgment to be granted based on
the petition pleadings.

Second.- Once the petition for divorce was given leave to proceed, it was
served upon the respondent for him to appear and answer within twenty
days. The respondent failed to appear within the time limit required and
wholly made default.

Third.- Summons were served on both parties for the main hearing of the
trial in compliance with section 770 of the Spanish Civil Procedure Act. At

trial, the petitioner confirmed the petition. On hearing the evidence
presented, and having read the final brief, the case was ready for judgment.

Fourth.- All statutory procedural requirements for these proceedings have
been met.



LEGAL GROUNDS

First.- Section 770 of the Spanish Civil Procedure Act 1/2000 provides that
petitions for divorce and separation — with the exception of those included
in section 777 —, petitions for annulment of marriage, and any other petition
filed under Title IV of Book I of the Spanish Civil Code shall be conducted
in oral proceedings in compliance with Chapter I of the said Title, and
subject also to the rules set forth in the afore-mentioned provision.

Second.- Pursuant to the new wording of section 86 of the Spanish Civil
Code as per Act 15/2005 dated July 8" amending the Spanish Civil Code
and the Civil Procedure Act with respect to separation and divorce, divorces
shall be ordered and decreed at the request of any one of the spouses
regardless of the type of union they entered into, and provided three months
have passed since the marriage was held (section 81 of the Spanish Civil
Code).

In these proceedings, and in light of the evidence received, the Court finds

that all prerequisites required by law have been met and therefore the
petitioner is entitled to a divorce as demanded, thus producing the relevant
legal purposes.

No decision is taken as to payment of court costs. Having considered the
above-mentioned sections and other applicable general and relevant

provisions,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED

that the petition of divorce filed by Ms. Dolores Camacho Amador,
represented by Ms. Maria de los Angeles Merinas Soler, against Mr. Ali
Shafqat, who made default, be granted, and the bonds of matrimony
between petitioner and respondent be hereby dissolved, thus producing the
relevant legal purposes.

No decision is taken as to payment of court costs.

This decree shall be registered in this Court’s docket and a certified copy
thereof shall be attached to the above-referenced proceedings.

This judgment is appealable before the Provincial Court of Cordoba (section
455 of the Spanish Civil Procedure Act).

The appeal shall be taken to this Court in writing within twenty working
days from the first day after notification. When appealing, the appellant
shall argue the reasons for challenging the decree, as well as mention the
judgment being appealed and the decisions being challenged (section 458.2
of Spanish Civil Procedure Act).



Once the decree of divorce is final, an entry thereof shall be made at the
Register where the marriage was recorded. For such purposes, the
appropriate letter of request shall be forwarded to the Superintendent
Registrar.

I therefore so decree and set my hand hereto.

Certification.- In Cordoba, this twentieth day of October two thousand and
fourteen. I, the Judicial Secretary, hereby certify that on this day Her Honor
forwarded the above judgment to me, which I document and attach to the
referred proceedings, in compliance with the statutory requirements.

This document is served on the respondent, Mr. Ali Sfhagat, whose
whereabouts are unknown, for the purposes of notification.

In Cordoba, this twentieth day of October two thousand and fourteen. — The
Judicial Secretary.
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On Phraseology in Legal Language and its Translation
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Abstract. Law is characterized by formalism especially in institutional contexts,
and legal texts produced by institutional authors tend to be formulaic in nature.
Despite the fact that formulaic language is a feature frequently encountered in
legal genres, in legal and linguistic research it remains an underexplored phe-
nomenon. Apart from Latin phrases derived from Roman law, the role and impor-
tance of phraseology in legal language is rarely discussed by legal professionals.
Yet in the process of legal translation, conducted by legal comparatists and legal
translators, phraseological patterns can form a major obstacle not only to under-
standing foreign law, but also to creating high quality legal translations. With
regard to continental legal systems and German legal language in particular, this
article examines the phenomenon of formulaicity in legal language and discusses
the dependency of formulaic texts and legal phrasemes on legislation.

Keywords: Legal text, formulaicity, legal phrasemes, legal translation.

Resumo. O Direito é caracterizado pelo seu formalismo, sobretudo em contex-
tos institucionais, e os textos juridicos produzidos por autores institucionais ten-
dem a possuir uma natureza estereotipica. Nao obstante o facto de a linguagem
estereotipica constituir uma caracteristica frequente dos géneros juridicos, per-
manece um fenomeno relativamente pouco estudado na pesquisa em linguagem
e direito. A excecdo das expressoes provenientes do Latim, decorrente do Direito
Romano, o papel e a importancia da fraseologia na linguagem juridica sao rara-
mente discutidos pelos profissionais do Direito. Contudo, no processo da tradugao
juridica, realizada por especialistas em Direito Comparado e por tradutores ju-
ridicos, os padroes fraseologicos podem constituir um grande obstaculo, nao so6 a
compreensdo da legislacdo estrangeira, mas também a criacdo de tradugoes ju-
ridicas de alta qualidade. Tendo como base os sistemas juridicos do Continente
europeu, em geral, e a linguagem juridica alema, em particular, este artigo anal-
isa o fenomeno da esteriotipicidade na linguagem juridica e discute a dependéncia
dos textos estereotipicos e da fraseologia juridica da legislagao.

Palavras-chave: Texto juridico, estereotipicidade, frasemas juridicos, tradugdo juridica.
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Introduction

From the point of view of comparative law and legal translation, phraseology forms an
integral part of legal language' that is likely to create challenges in intercultural legal
communication. Legal language is always intertwined with a particular legal system
(e.g. Sandrini (1996: 16, 18)), and the interdependence of legal language and legal system
results in the non-equivalence of legal terminology and legal phrasemes across differ-
ent legal systems (Kjeer, 1995). In order to gain access to a foreign legal system, both
legal comparatists and legal translators and interpreters need to penetrate the linguis-
tic surface of the legal system in order to grasp the peculiarities in legal thinking, and
to understand the legal constructs behind the terms and phrasemes used in foreign le-
gal language. In the field of law, fixed word patterns, routine expressions and prefab-
ricated formulas that are reproduced in certain oral communicative situations (police
interviews, court proceedings etc.) and in diverse types of written legal texts (contracts,
legislative texts, judgments, powers of attorney, etc.) constitute an important linguistic
feature pertaining to legal style, i.e. the choice and positioning of language elements to
express legal substance in legal texts (e.g. Glaser (1979: 26-27); Lashofer (1992: 1-2);
Sandig (2007: 159)). The knowledge of genre-specific stylistic conventions is highly rel-
evant for legal comparatists and for legal translators and interpreters when describing
the way of thinking in a foreign legal system and when formulating foreign legal ideas
in another language. Research into phraseology in legal documents can help to shed
light on the frequency and nature of the phraseological patterns used to construct legal
texts and, through the analysis of recurring word combinations, can help to reveal lin-
guistically expressed thought patterns that are rooted in the history of a legal system
and embedded in a given legal culture.?

Despite its importance for the understanding of legal thinking in diverse legal cul-
tures, phraseology in legal languages as a sub-field of LSP phraseology’ (phraseology in
languages for special purposes) has not received much attention from legal or (legal) lin-
guistic scholars thus far (e.g. Kjeer (2007: 506); Biel (2012: 225)). Due to the current lack
of mono- and multi-lingual phraseological resources, gaining an in-depth understanding
of phraseology in legal texts can be a challenging and time-consuming task. Especially
in light of Directive 2010/64/EU of the European Parliament and of the Council on the
right to interpretation and translation in criminal proceedings* it can be assumed that
the translation and interpreting of such legal documents as decisions depriving a person
of his liberty, charges or indictments, and judgments (“essential documents” mentioned
in Article 3(2) of the Directive) is on the increase. The same applies, as a prerequisite,
to the demand for qualified translators and interpreters who are able to deliver spe-
cialized linguistic services that meet the quality required under Article 2(8) and Article
3(9) of the Directive. In order to meet the standard formulated in the aforementioned
Articles, i.e. to provide “’[...] quality sufficient to safeguard the fairness of the proceed-
ings” (italics added) as also guaranteed in Article 6 of the European Convention on Hu-
man Rights (ECHR), appropriate training programs for legal translators and interpreters
should cover not only the more traditional approach of comparative legal terminology,
but also the broad field of phraseology in legal languages and its cross-cultural compar-
ison.

Against this background, this article focuses on phraseology in legal language, ap-
proaching the phenomenon of ‘fixed’ or ‘frozen’ language through the notion of for-
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mulaicity. From a translation-oriented contrastive perspective, the main aims of this
article are to clarify the crucial role of formulaicity in law, to highlight the dependency
of phraseological units on legislative texts and to discuss the implications of this obser-
vation for the process of their translation.

Understanding Phraseology in Legal Language

Phraseology is used here as an umbrella term to refer to formulaic language comprising
fixed expressions ranging from single word combinations such as idioms, collocations
and binomials to larger linguistic units such as routine formulae.” Taking the definition
provided by Burger (2010: 14) as a starting point, phraseological units, or phrasemes, can
be seen in a wide sense as linguistic expressions characterized by two features:

1. They consist of two or more words (polylexicality), and
2. The combination of these words is fixed (stability).

In addition, some of the word combinations that fit this description are distinguished
by the characteristic of idiomaticity; in this case the meaning of the phraseme cannot
be concluded from the meaning of its single components (e.g. die Katze aus dem Sack
lassen — to let the cat out of the bag). These expressions are called idioms, phrasemes in
a narrow sense (Burger, 2010: 14). When determining the phraseological status of an
expression, the criteria of polylexicality and idiomaticity can be established rather eas-
ily, but verifying the required stability, or fixedness, of a potential phraseme is a more
complicated matter. Phraseological stability is a feature that can manifest e.g. in the
structure of an expression or in its use (psycholinguistic, structural and pragmatic fixed-
ness, see Burger (2002: 393-398) and Burger (2010: 16—23)). In the recent literature on
phraseology it is commonly held that the criterion of structural stability can no longer
be deemed absolute, since it has been discovered that structural variability is not un-
common among phrasemes (e.g. bis an den/iiber den/zum Hals in Schulden stecken — to
be up to one’s ears/neck in debt, see Burger (2002: 396) and Burger (2010: 23-27)). In fact,
pursuant to the corpus-based study of Fellbaum et al. (2006: 43-44), even idioms are to a
great extent utilized according to the rules of free language usage: e.g. the idiom to cry
over spilt milk can be used in different tenses and modalities, and it can be embedded in
sentences in many different ways (There was no crying over spilt milk. Did you cry over
spilt milk? I shouldn’t cry over spilt milk. I used to cry over spilt milk. Don’t let us cry over
spilt milk. You can cry over spilt milk. It’s no use/There is no point/use/sense crying over
spilt milk. Crying over spilt milk is stupid). With regard to the criterion of stability, it can
therefore be concluded that only relative stability is required for a word combination to
be classified as a phraseme.

From Formulaic Language to Formulaic Texts

In recent years the scope of phraseology has widened in accordance with the growing
interest and the expansion of different perspectives on the phenomenon. Today, the
understanding of the concept of formulaicity is no longer restricted to the contextually
bound repetition of individual word combinations, traditionally idioms. The perspective
has expanded to include the examination of larger linguistic units as formulaic texts, as
discussed by Giilich (1997) in the context of cooking recipes and death announcements,
Giilich and Krafft (1998) in relation to scientific abstracts and Stein (2001) in connection
with notices of termination of employment. In such genres, formulaicity is visible not
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only at the level of wording, i.e. in phrasemes, but also in the content, structure and
layout of these texts (see e.g. Dausendschon-Gay et al. (2007: 469)). In fact, formulaicity
in terms of text formulation within a genre would not be possible without formulaicity
in text content, as it is the recurring substance that tends to be expressed in a similar
manner. The content, in turn, is inclined to be organized in a particular logical order,
thus resulting in formulaicity of text structure. Especially in institutional genres there
is not much room for spontaneity in language use and creativity in text production. As
Mackenzie (2000) states:

[-] a great deal of linguistic performance, both speech and writing, does not
involve improvising phrases and sentences ex nihilo [-], but is rather a case of
deploying prefabricated, institutionalized, and fully contextualized phrases and
expressions and sentence heads, with a grammatical form and a lexical content
that is either wholly or largely fixed. [-] Real data show that we are much less
original in using language than we imagine. (p. 173)

Formulaicity can consequently be described as a characteristic of routinely written
and often standardized genres that are produced in similar circumstances in recur-
ring communicative situations, thus serving the same communicative functions (e.g.
Dausendschon-Gay et al. (2007: 469); Stein (2007: 220, 233)). According to Gilich (1997:
149-154), linguistic units must meet the following criteria, essential from the point of
view of their reproduction, to be classified as formulaic texts:

The components the text consists of remain the same,

The order of the components is relatively fixed,

The components are formulated in a formulaic manner, and

The entire text is embedded in a particular communicative situation that deter-
mines the main communicative function of the text.

L e

It should be noted that texts don’t need to be identical in order to be classified as formu-
laic texts; variation within texts is allowed to a certain extent (Dausendschon-Gay et al,
2007: 469). Gulich (1997: 132-133) clarifies that, whereas identical texts without mod-
ification form the obvious example of formulaic texts (e.g. oaths taken before a court),
texts consisting of both routinely reproduced formulas as obligatory components and of
facultative elements derived from the individuality of the communicative context, (so-
called Phraseo-Schablone, see Fleischer (1997: 131)) can also be seen as formulaic texts
(e.g. obituaries). In the framework of phraseology, the group of formulaic texts can thus
be considered to include a broad variety of linguistic units that show a varying degree of
formulaicity in terms of content, structure and formulation. Yet, similarly to the differ-
entiation of fixed word combinations, i.e. phrasemes, from free word combinations, the
difficulty in classifying a text as formulaic lies in the determination of how fixed or sta-
ble the wording actually needs to be. This question still remains unanswered, thus also
leaving room for a range of alternative views regarding the exact definition of formulaic
text (Lindroos, 2015: 265).

Formulaicity in Legal Texts

Legal language is known for its formalism especially in institutional contexts (Mattila,
2013: 2, 97, 106, 108). When looking closely at corpora of written texts belonging to
diverse legal genres (judgments, contracts, testaments etc.), legal linguistic patterns, i.e.
patterns of legal thought and judicial argumentation, begin to become visible: not only
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is similar or even identical wording often used by a variety of legal authors (e.g. judges,
police officers), but within that genre, the structure and the content also remain to a large
extent the same. For example, in German criminal judgments the information about the
defendant(s) is followed by the operative part of the judgment, leaving the grounds, in-
cluding the facts of the case, until last. This means that formulaicity, as understood by
Giilich (1997), is to a varying degree present in legal genres. Authors of legal texts are
not entirely free in drafting their documents, but bound to certain linguistic conventions
(e.g. Engberg (1997: 11) and Frilling (1995: 3)). Yet, attributing the explanation of regu-
larities apparent in the content, structure and style of legal genres merely to the concept
of conventions, i.e. the culture-bound regularities in linguistic behavior that direct the
formulation of texts (Reif3 and Vermeer, 1991: 183), would be too shortsighted. In the
field of law, textual regularities are very often norm-governed, as already shown by e.g.
Kjeer (1990, 2007) in her extensive publications on norm-conditioned phraseology in the
field of law. Indeed, to gain an in-depth understanding of formulaicity in legal texts, a
shift in focus from the characteristic discovered on the surface level of the text to the
explanatory factors in the realm of law is necessary.

In the German legal system, examples of such norm-conditioned legal genres, with
both obligatory and facultative elements, are the documents characterized as “essen-
tial” in Article 3(2) of the Directive 2010/64/EU: decisions depriving a person of his lib-
erty (Anordnung einer freiheitsentziehenden MafSnahme, see e.g. Haftbefehl (Warrant of
Arrest), Section 114 of the German Code of Criminal Procedure (Strafprozeffordnung,
StPO)), charges or indictments (Anklageschrift), and judgments (Urteil, cf. Lindroos
(2015)).
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Original legislative text in German

Unofficial English translation provided
for informational purposes by the Fed-
eral Ministry of Justice and Consumer
Protection (Bundesministerium der Jus-
tiz und fiir Verbraucherschutz) of Ger-
many at www.gesetze-im-internet.de®

Strafprozeflordnung (StPO) § 200 Inhalt der
Anklageschrift

(1) Die  Anklageschrift hat den
Angeschuldigten, die Tat, die ihm zur
Last gelegt wird, Zeit und Ort ihrer Bege-
hung, die gesetzlichen Merkmale der Straftat
und die anzuwendenden Strafvorschriften
zu bezeichnen (Anklagesatz). In ihr sind
ferner die Beweismittel, das Gericht, vor
dem die Hauptverhandlung stattfinden soll,
und der Verteidiger anzugeben. Bei der
Benennung von Zeugen ist deren Wohn-
oder Aufenthaltsort anzugeben, wobei es
jedoch der Angabe der vollstandigen An-
schrift nicht bedarf. In den Fillen des § 68
Absatz 1 Satz 2, Absatz 2 Satz 1 geniigt die
Angabe des Namens des Zeugen. Wird ein
Zeuge benannt, dessen Identitat ganz oder
teilweise nicht offenbart werden soll, so ist
dies anzugeben; fiir die Geheimhaltung des
Wohn- oder Aufenthaltsortes des Zeugen
gilt dies entsprechend.

(2) In der Anklageschrift wird auch das
Ergebnis der Ermittlungen
dargestellt. Davon kann abgesehen werden,
wenn Anklage beim Strafrichter erhoben
wird.

wesentliche

The German Code of Criminal Procedure
Section 200, Contents of the Bill of Indict-
ment

(1) The bill of indictment shall indicate the
indicted accused, the criminal offence with
which he is charged, the time and place of
its commission, its statutory elements and
the penal provisions which are to be applied
(the charges). In addition, the evidence, the
court before which the main hearing is to
be held, and defence counsel shall be indi-
cated. If witnesses are designated, their place
of residence or whereabouts shall be indi-
cated, whereby indication of the full address
shall not be required. In the cases referred
to in Section 68 subsection (1), second sen-
tence, and subsection (2), first sentence, indi-
cation of the name of the witness shall be suf-
ficient. Where a witness is mentioned whose
identity is not to be revealed either wholly or
in part, this fact shall be indicated; the same
shall apply mutatis mutandis to the confiden-
tiality of the witness’s place of residence or
whereabouts.

(2) The bill of indictment shall also set out
the relevant results of the investigation. This
may be dispensed with if the charges are pre-
ferred before the criminal court judge.

Example: Bill of indictment (Anklageschrift) in the German legal system

The bill of indictment as a legal genre contains the application to open the main proceed-
ings (Section 199 (2) of the German Code of Criminal Procedure) and is communicated
by the presiding judge to the indicted accused, who is summoned to state whether he
wants to apply for individual evidence to be taken before the decision on opening the
main proceedings, or whether he wants to raise objections to the opening of the main
proceedings (Section 201 of the German Code of Criminal Procedure). In order for the
details of the case to be established, the bill of indictment must contain the components
mentioned in Section 200 of the German Code of Criminal Procedure (the name of the
indicted accused, the criminal offence with which he is charged, the time and place of
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its commission etc.). Although no particular order for these components is prescribed
by law, a logical order has been established in practice by the legal community — with
regional differences between the German states — thus enabling an electronic template
to be used and filled out with the individual elements related to the case at hand (names,
dates, offences, evidence etc.):

1. Kopf der Anklageschrift (the heading: prosecutor, court, case number, date etc.);
Personalien (personal information regarding the indicted accused);
Zeit und Ort der Tatbegehung (the time and place of the criminal offence);
Gesetzliche Merkmale der Straftat (the statutory elements of the criminal offence);
Konkretisierung (the facts deemed to be proven which establish the statutory el-
ements of the criminal offence);
Anzuwendende Strafvorschriften (the penal provisions to be applied to the case);
Weitere Angaben (further relevant information, e.g. evidence);
Das wesentliche Ergebnis der Ermittlungen (relevant results of the investigation);
Mit der Anklageschrift zu stellende Antrige (request e.g. to open the main pro-
ceedings); and
10. Unterschrift (signature of a representative of the prosecutor’s office).

(Wolters and Gubitz, 2005: 78-103)

Gk N

e

These single components of the bill of indictment are formulated using diverse prefab-
ricated linguistic patterns, e.g. routine formulae such as

“Dem Angeschuldigten wird Folgendes zur Last gelegt: ...”
(The accused is charged with the following criminal offences: ...), and

“Es wird beantragt, das Hauptverfahren vor dem Amtsgericht ... zu erdffnen”
(It is requested for the main proceedings to be opened before the ... local court)

(cf. Wolters and Gubitz (2005: 88, 99); English translations are provided by the authors
of this article). As can also be observed in the other two “essential” genres — decisions
depriving a person of his liberty and judgments — these longer formulaic sequences often
contain phrasemes that derive from national legal provisions: e.g. zur Last legen — to be
charged with (Section 200 (1) of the German Code of Criminal Procedure and its unofficial
English translation, www.gesetze-im-internet.de) and das Hauptverfahren eréffnen — to
open the main proceedings (Section 207 (1) of the German Code of Criminal Procedure
and its unofficial English translation, www.gesetze-im-internet.de).

Formulaicity as a precondition of law

Law is a particularly fruitful area of study when it comes to formulaicity: law itself is an
inherently formulaic discipline and formulaicity an integral quality of law. In all demo-
cratic societies, arbitrary conduct and discriminatory actions of legal actors and authori-
ties need to be prevented to guarantee fairness and legal certainty in legal processes and
legal decision-making. The necessary security and stability in a legal system is achieved
through repetitive, predictable proceedings and actions, some of them even deep-rooted
traditions and rituals (e.g. Hertel (1996)). This formulaicity in law is reflected in legal
language: with the help of text corpora it can be discovered that in different genres, legal
speech acts are often performed according to certain prefabricated formulas that are not
used randomly or formulated freely (e.g. the routine formulae Im Namen des Volkes (In
the name of the people) in German judgments, Section 268 (1) of the German Code of
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Criminal Procedure). In addition to a synchronic perspective focusing on current legal
linguistic behavior and formulas in use, formulaic language can also be inspected from
the diachronic point of view, i.e. as a manifestation of historically born legal traditions
which carry the ‘pastness’ of law and reflect its continuity in the collective knowledge
of legal professionals.

Consequently, formulaicity can be described as an in-built mechanism of all legal
systems, serving many functions essential for the operation of a legal system and for its
acceptance by the general public, including, inter alia,

1. Facilitating legal communication: Text authors reproduce prefabricated formulas
instead of using their creativity to generate new expressions (e.g. I give, devise,
and bequeath the rest, residue and remainder of ..., We, the Jury, find the defendant
(not) guilty of (...)) (cf. Stein (2001: 25) and Guilich and Krafft (1998: 21));

2. Ensuring the continuity of law: Reproduced formulaic units function as vessels
carrying legal knowledge (e.g. adverse possession) (cf. Stein (2001: 36) and Stein
(2007: 234));

3. Creating documents characterized - at least to some extent — by stylistic homo-
geneity and uniformity, simultaneously forming an image of a ‘collective voice’ of
the institution (see the example of indictment presented above) (cf. Nussbaumer
(2009: 2135); Giilich and Krafft (1998: 21-23));

4. Promoting and ensuring the consistent application of legal norms through the
use of standardized phrases with an established interpretation (e.g. aggravated
vehicle taking, grievous bodily harm);
and

5. Stabilizing the legal system and ensuring legal certainty reflected in linguistic
repetition (Kjeer, 2007: 508, 510).

To grasp the importance of formulaicity in law today, it is essential to acknowledge the
roots of this phenomenon. As pointed out by Mattila (2013), formalism in legal texts
has its roots in archaic law where the oral repetition of certain word combinations was
believed to have a magical function in the judicial process:

In former times, much of the power of legal language was based on its hypnotic
rhythm and on magical elements, other than those of religion strictly speaking.
Indeed, rituals always have an impact on the human mind, especially in the case
of rhythm comparable to an incantation. This strengthens the authority of the
law and inspires fear in those with a disposition to delinquency. [...] Archaic
German law was expressed through magical formulas, whose melodious char-
acter affirmed in listeners a depth of feeling that ensured respect for legal rules.
Thus, listeners were linked to the rhythmic movement of speech that led them
to the magical space of law. (p. 58)

This kind of repetition in terms of legal linguistic formulas is still visible today e.g. in oral
vows taken by judges before starting their duties in court and in electronically available
model forms of judgments (Mattila, 2013: 108). Although the exact degree of formulaic-
ity in different legal genres and the explanatory factors contributing to this phenomenon
vary in different legal cultures, it can be said that the formulaic nature of legal texts re-
sults from the combined influence of legal norms and other legal cultural aspects (cf.
Lindroos, 2015). It is true that, on many occasions, the phrasemes used in diverse legal
genres are reproductions of phrasemes in legislative texts (cf. Kjeer (1990), Kjeer (1991),
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Kjeer (1992), Kjeer (1994), Kjeer (2007)). With reference to the example of indictment in
the German legal system it can be said that many word combinations occurring in the
text that can be classified as phrasemes stem from legislative texts, e.g. the German
Code of Criminal Procedure (StrafprozefSordnung, StPO) and the German Criminal Code
(Strafgesetzbuch, StGB). Legal language is to a large extent norm-conditioned and es-
pecially in judgments, intertextuality becomes evident in the legislative phrasemes that
are typically reproduced by judges to ensure legal certainty (e.g. elements constituting
a criminal offence in the Criminal Code of the country in question). However, in ad-
dition to binding legal constrains regarding the content, composition, and wording of
legal texts (Kjeer (1990), Kjeer (1991), Kjeer (1992), Kjeer (1994), Kjeer (2007)), other factors
such as instructions for text production and formulation provided in national legal liter-
ature, (electronic) model forms used for particular genres within institutions, and legal
cultural conventions, including linguistic traditions possibly dating back centuries, also
need to be taken into account (cf. Lindroos (2015)). As a consequence, the formulaic
nature of legal texts is a result of the interplay of conscious standardization on the part
of the legislator (legal norms) and legal scholars (legal literature), and of legal cultural
conventions and traditions that have been developed among legal professionals as ade-
quate solutions to recurring communicative needs (sayings, phrases established through
their consistent usage).

Phraseology in Legal Language

As stated by Kjeer (2007: 506), research into phrasemes in legal texts is an “under-
explored subfield” of phraseology (see also Gozdz-Roszkowski and Pontrandolfo (2015:
130)). Considering the importance of formulaicity in law, and the necessity of a cer-
tain degree of rigidity for the functioning of the legal system, this forms a significant
research gap in the domain of legal discourse. Obtaining an overall view of this spe-
cialized sub-field of LSP phraseology is made even more difficult by the fact that the re-
search conducted on phraseology in legal texts is highly fragmentary in nature (see e.g.
Grass (1999); Wirrer (2001); Lombardi (2007); Volini (2008); Szubert (2010); Krzeminska-
Krzywda (2010); Pontrandolfo (2011) and Pontrandolfo (2015); Tabares Plasencia (2012);
Biel (2012); Gozdz-Roszkowski (2012); Hudalla (2012)). With the increasing attention
the field has received from scholars in recent years, different theoretical approaches,
methodologies and classifications of phraseological units in legal language have been
proposed (e.g. Pontrandolfo (2015: 139-140)). However, quite often there seems to be a
lack of reflection on fundamental issues and basic assumptions relating to phraseology
in legal language. In particular the varying definitions and classifications of phraseolog-
ical units used by researchers lead to difficulties in utilising and comparing the research
results across legal languages and legal systems.

In this regard, one of the essential aspects is the clarification of the terminology
referring to and used within this sub-field. Legal language as a LSP is based on ordi-
nary language, which means that legal language and ordinary language share the same
grammar, and also mainly the same vocabulary (e.g. Mattila (2013: 1)). However, in
the context of law, language serves to express specific legal knowledge and to execute
diverse legal functions through legal-linguistic speech acts’; the words of ordinary lan-
guage hence gaining a differentiated legal meaning in a given legal system (e.g. Sections
22 and 24 of the German Criminal Code: Versuch, Riicktritt — attempt, withdrawal (unoffi-
cial English translations, http://www.gesetze-im-internet.de)). It follows that phrasemes
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in legal language are also composed of words that exist in the ordinary language, which,
in a particular, (relatively) fixed combination, often have a specified legal meaning.

Original legislative text in German

Unofficial English translation (http://
www.gesetze-im-internet.de)

Strafgesetzbuch (StGB)
§ 164 Falsche Verdachtigung

(1) Wer einen anderen bei einer Behorde oder
einem zur Entgegennahme von Anzeigen
zustindigen Amtstriger oder militarischen
Vorgesetzten oder 6ffentlich wider besseres
Wissen einer rechtswidrigen Tat oder der
Verletzung einer Dienstpflicht in der Absicht
verdachtigt, ein behordliches Verfahren oder
andere behordliche Mafinahmen gegen ihn
herbeizufithren oder fortdauern zu lassen,
wird mit Freiheitsstrafe bis zu finf Jahren

German Criminal Code
Section 164 False accusation

(1) Whosoever intentionally and knowingly
and with the purpose that official proceed-
ings or other official measures be brought or
be continued against another before a pub-
lic authority falsely accuses another before a
public authority or a public official compe-
tent to receive a criminal information or a
military superior or publicly, of having com-
mitted an unlawful act or a violation of an
official duty, shall be liable to imprisonment

oder mit Geldstrafe bestraft.

of not more than five years or a fine.

Example: Phraseme falsche Verddchtigung — false accusation

It should be borne in mind, though, that phraseology in legal language also includes
phrasemes without a differentiated meaning in the legal system: e.g. prepositional
phrasemes such as in German im Hinblick auf and in Bezug auf, and in English with regard
to and in accordance with (on complex prepositions see Biel (2015)). As a consequence,
the multi-word terms phraseology in legal language (Phraseologie in der Rechtssprache)
and legal (or judicial) phraseology (juristische/rechtliche Phraseologie, Rechtsphraseologie)
are not synonymous and should not be used interchangeably, as phraseology in legal
language is not confined to legal phrasemes with a particular judicial meaning.

In the existing literature, phrasemes in legal language have mainly been studied from
the point of view of LSP phraseology which differs in some ways from the phraseology
used in ordinary language (e.g. in belles-lettres, films etc.). Phrasemes in both ordinary
language and LSP (medicine, economics, politics, computer technology, law etc.) are
fixed, lexicalized, reproducible units that consist of two or more words (cf. the definition
of LSP phrasemes in Glaser (2007: 487)). However, idiomaticity as well as expressive and
stylistic connotations — two aspects that have traditionally generated a lot of interest in
phraseological research — are significantly less relevant in LSP phraseology (Gléser, 2007:
487) even though idiomaticity is not excluded in LSP (Lindroos (2015: 171) referring to
idiomatic phrasemes in law). In addition, LSP phraseology is always linked to the spe-
cialized knowledge of the area of expertise in question. Therefore, both LSP phraseology
in general, as well as phraseology in legal language in particular, have close relations to
terminology. Kjeer (2007: 506) points out that in general phraseological classifications
LSP phrasemes tend to be situated under “multi-word terms”, and, that in some previous
studies their phraseological status has even been denied. Modern research, however, ac-
counts for the standing of LSP phrasemes in the field of phraseology. When it comes to
phraseology in legal language, it can be stated that because of its proximity to general
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language it does not constitute an independent phraseological system, but can be seen
as a part of the phraseological system as a whole (cf. Glaser (2007: 488)).

In this article, legal phrasemes are defined in accordance with Kjeer (1991: 115) as
such repetitively used formulaic expressions that, in the context of law, have a spe-
cific legal function and meaning. Legal phrasemes, as opposed to the language of e.g.
medicine or economics, are not universal in their meaning, but bound to a particular le-
gal system (Kjeer, 2007: 508), which leads to the necessity of studying legal phrasemes in
connection with the legal system and legal culture in question (cf. Lindroos (2015: 166)).
Moreover, within civil law systems that emphasize codified law, phraseological units in
legal language that can be classified as legal phrasemes often originate from legislative
texts (e.g. legal acts and regulations) which form the ‘institutional core’ of legal lan-
guage (Busse, 1998: 1382-1283). In many legal genres — judgments in particular — legal
phrasemes are often applied as both explicit and “implicit quotations” (Kjeer, 2007: 512)
of legislative texts, i.e. the authors reproduce word combinations that stem directly from
national legislation either with reference to the legislative act at hand (explicit intertex-
tuality) or without providing information on the source (implicit intertextuality). Thus,
in the phraseological system in legal language, legal phrasemes appearing in legislative
texts are especially relevant in terms of their function and meaning as constituent parts
of legal norms with an established interpretation.

Phrassology
In Iagal
language

Legal
phraseclogy

Leglelative
phraseclogy

Figure 1. Phraseological system in legal language.

Types and Functions of Legal Phrasemes

Phrasemes in legal language, just like phrasemes in ordinary language, can be classified
in various ways and by different criteria; for an overview see Lindroos (2015: 167-196).
Thus far, the most comprehensive classification of phraseology in legal language has
been presented by Kjeer (2007: 509-510). With reference to German legal language, she
distinguishes between six sub-groups of phrasemes:®

1. Multi-word-terms: word combinations characterized by absolute stability,
mainly in the combination of Adjective + Noun (e.g. elterliche Vorsorge;
rechtliches Gehor; false statement, high treason),

130



Ruusila, A. & Lindroos, E. - Conditio sine qua non
Language and Law / Linguagem e Direito, Vol. 3(1), 2016, p. 120-140

2. Latin multi-word-terms (e.g. ex officio, actus reus, mens rea, prima facie),

3. Collocations: most frequently word combinations of Noun + Verb (e.g. einen
Vertrag eingehen; to enter into contract),

4. So-called “Funktionsverbgefiige” consisting of a semantically significant noun
and a semantically “empty” verb, sometimes with a preceding preposition (e.g.
Klage erheben, unter Stafe stellen; to bring charges),

5. Binomials (e.g. Treu und Glauben, recht und billig; null and void, breaking and
entering), and

6. Phrasemes with archaic words or word forms (e.g. an Eides statt; further affiant
sayeth not/naught).

According to Kjeer (2007: 511), the phrasemes mentioned above can be studied using the
methods of general phraseology. In addition to these groups, however, there are also
“norm-conditioned” phrasemes with a primarily pragmatic stability that must be ana-
lyzed with regard to their legal context (Kjeer, 2007: 511). As stated by the author, on
occasion the routine character of these phrasemes can be traced back to legal constraints,
i.e. legal rules, norms or conventions that restrict authors’ possibilities to express them-
selves freely. Such legal constraints are not always absolutely binding; instead a distinc-
tion can be made between four degrees of constraint (Kjeer, 2007: 512):

1. Phrasemes directly prescribed by law,

2. Phrasemes indirectly prescribed by law,

3. Phrasemes whose usage is based on implicit quotations from other legal texts,
and

4. Habitual routine phrases.

In case of failure to use these phrasemes, different consequences depending on the de-
gree of legal constraint are possible. As regards the relatively small group of phrasemes
directly prescribed by law, i.e. cases in which the author of a text is explicitly obliged by
the legislator to use a certain phraseme, the failure to reproduce the phraseme in the ex-
act formulation of the legislator may lead to the invalidation of the entire legal document
(Kjeer, 2007: 512). If phrasemes indirectly prescribed by law are not employed, the legal
force of the document may be affected; this can occur e.g. if a notice of appeal does not
include the statement that an appeal is being sought (Kjeer, 2007: 512). Compared with
these relatively serious consequences, the omission or variation of phrasemes belonging
to the latter groups (3 and 4) will have no such detrimental effect.

For the purposes of this article with a focus on continental legal systems, the main
interest lies in the use of legal phraseology that originates from legislation. As clari-
fied by Kjeer (2007), authors of legal documents often have to apply certain phrasemes
rooted in legislative texts to produce valid legal acts. This means that, when it comes to
legal phrasemes, structural variability does exist, but in the case of phrasemes directly
prescribed by law, it is strictly prohibited. In the field of criminal law, designations of
criminal offences — when consisting of at least two words, i.e. meeting the criteria of
polylexicality — constitute the most obvious example of such phrasemes. According to
Section 260 (4) of the German Code of Criminal Procedure, judgments must contain,
inter alia, “the legal designation of the offence of which the defendant has been con-
victed” (unofficial English translation, http://www.gesetze-im-internet.de), e.g. Schwere
Korperverletzung, Section 226 of the German Criminal Code (unofficial English trans-
lation: Causing grievous bodily harm). The omission of the legislative phraseme in the
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document may lead to its invalidation (Section 337 of the German Code of Criminal
Procedure, Revisionsgriinde, unofficial English translation: Grounds for Appeal on Law).

In the light of the preliminary remarks on formulaicity and formulaic texts, the le-
gal constraints mentioned here can also be applied to the broader context of formu-
laic legal texts, as was already demonstrated with the bill of indictment in the Ger-
man legal system. The textual formulaicity observed in legal texts within a given le-
gal system can often be traced back to national legal provisions, and similarly to the
omission of a legislative phraseme, the failure to follow legal provisions regarding the
textual composition can have serious legal consequences. In Germany the obligatory
components of judgments in civil matters are prescribed in Section 313 of the Ger-
man Code of Civil Procedure (ZivilprozefSordnung, ZPO): the judgment shall contain,
among other things, “the reasons on which a ruling is based” (unofficial English transla-
tion, http://www.gesetze-im-internet.de). As stated in Section 547 of the German Code
of Civil Procedure (Absolute Revisionsgriinde, unofficial English translation: Absolute
grounds for an appeal on points of law), the omission of grounds in a judgment opens
the door to appeal: “A decision shall always be regarded to have been based on a vio-
lation of the law where: 1) The composition of the court of decision was not compliant
with the relevant provisions; [...]” (unofficial English translation of Section 547 (1) of
the German Code of Civil Procedure, http://www.gesetze-im-internet.de).

In light of the above, it is important for the translator to understand that, in the
field of law, not only can phrasemes comprising a minimum of two words be norm-
conditioned, but so also can entire texts. Furthermore, it should be acknowledged that
in civil law systems, legislative phrasemes have a very special function and meaning:
they form the core of legal phraseology and are reproduced, applied, interpreted, exam-
ined and discussed in other legal genres (legal literature, indictments, judgments, con-
tracts, testaments etc.). Taking into account the importance of these phrasemes and the
possible legal repercussions of their omission or modification in legal texts, it follows
that particular care must be taken in their translation, regardless of the purpose of the
translation. As a consequence, from the point of view of legal translation the following
questions need to be raised and reflected on:

1. Should the translation of legislative phrasemes, i.e. phrasemes that stem from
legislation, differ from the translation of other phraseological units in legal lan-
guage (i.e. phrasemes whose usage is not norm-conditioned but merely habitual),
and, if so, how, and

2. How are legal comparatists and legal translators to recognize such phrasemes in
order to be able to adjust their translation strategy accordingly?

Translation of Phraseology in Legal Texts

Translating phrasemes is often considered a difficult task (see e.g. Zybatow (1998: 149);
Antunovi¢ (2007); Colson (2008: 199-200); Mejri (2008: 246). With phrasemes in or-
dinary language, the challenges lie mainly in their idiomaticity, their boundness to a
particular culture, language and situation, and diverse sociolinguistic factors. The ob-
vious hurdle in translating legal phrasemes is the established fact that these linguistic
units are bound to the legal system, so an in-depth understanding of their function and
meaning can only be achieved through familiarizing oneself with the legal framework.
The existence of differences between legal systems has led to the conclusion that in le-
gal translation, non-equivalence or non-similarity is the rule (e.g Daum (2003: 40).” As
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the adequate translation of legal texts, including of legal phrasemes, requires not only
linguistic but also legal knowledge (cf. Stolze (1999), this leads to certain considerations
as regards the appropriate training of legal translators and legal interpreters. Especially
in the view of Directive 2010/64/EU the results of contrastive corpus-based studies on
phraseology in legal texts — in particular regarding the “essential documents” mentioned
in Article 3(2) of the Directive — should be utilized in the training of legal translators and
legal interpreters to provide them with essential knowledge of different legal fields along
with the specialist features of different legal systems needed in translating legal phrase-
ology (cf. Lindroos (2015: 270).

Although the problematics related to the process of translating legal phrasemes is
yet to be studied in depth, preliminary observations can be drawn from the studies of
e.g. Lombardi (2007), Krzeminska-Krzywda (2010), Biel (2014) and (2015), Pontrandolfo
(2011) and (2015) and Lindroos (2015). When tackling the challenge of recreating the
legal style of the source language (SL) and translating phraseological units as its key
feature into the target language (TL), the main aim is to achieve functional equivalence
between the SL and the TL phrasemes (cf. Stolze (2009: 203) and Wiesmann (1999: 155-
156). In general, it is held that for SL phrasemes, the translator should produce “un-
marked, domesticated collocations” in the TL (Biel, 2014: 182). Thus, the existence of
what Pontrandolfo (2015: 153) calls “parallel phraseologisms” in the legal systems is in-
deed important. However, such comparable phrasemes do not always exist in the SL
and the TL. Due to the divergences in legal thinking and language structures between
different legal systems, legal phrasemes in the SL may have single-word equivalents in
the TL, and vice versa. This leads to asymmetry in the degree of formulaicity between
the original legal text and its translation, which, as such, shouldn’t be deemed to indicate
that the translation is inaccurate or erroneous.

Examples of legislative phrasemes from the German Criminal Code

Original phrasemes in German, Unofficial English translation

Strafgesetzbuch (StGB) of the German Criminal Code (http://
www.gesetze-im-internet.de)

§ 30 Versuch der Beteiligung Section 30 Conspiracy

§ 34 Rechtfertigender Notstand Section 34 Necessity

§ 35 Entschuldigender Notstand Section 35 Duress

§ 186 Uble Nachrede Section 186 Defamation

§ 202b Abfangen von Daten Section 202b Phishing

In connection with this, Tabares Plasencia (2010: 286) states that legal phrasemes in the
SL do not always have to be translated with TL phrasemes, and TL phrasemes can dif-
fer to a great extent structurally from those of the SL. Also e.g. Edelmann and Torrent
(2013: 44, 49) come to the conclusion that the Spanish legal phrasemes darios y perjuicios
and jueces y magistrados can only be translated into German with one-word-expressions,
Schaden (damages) and Richter (judge), and not with multi-word-phrasemes.'* The lack
of comparable phrasemes in two legal systems was illustrated also in the contrastive
corpus-based study of legal phraseology in authentic German and Finnish criminal judg-
ments conducted by Lindroos (2015: 229-266). In fact, most of the legal phrasemes dis-
covered in the corpora are legislative phrasemes without corresponding phrasemes in
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the other legal system. They express system-specific legal substance — national institu-
tions, the general doctrine of criminal law and specific culturally-bound legal thinking
- with no functional equivalent in the other system (e.g. Im Namen des Volkes (unoffi-
cial English translation, http://www.gesetze-im-internet.de: in the name of the people),
grofSe Strafkammer (unofficial English translation, http://www.gesetze-im-internet.de:
grand criminal division); Annettu kansliassa (unofficial English translation provided in
the Finlex Data Bank by the Ministry of Justice of Finland at http://www.finlex.fi: made
available in the court registry), yhdessd ja yksissd tuumin (the phraseme can be roughly
translated as together and unanimously).

As aresult, in such cases the option of using comparable phrasemes is excluded and
the translator of these non-comparable legislative phrasemes is required to re-evaluate
his or her approach. Ultimately, the choice of translation strategy depends on the re-
cipient and the purpose of the translation (Daum (2003: 40); Ivanova and Gonzales de
Léon (2014: 62)). When a translation is to be used merely as a source of information,
and not as a document with legal force, a different strategy can be applied than when
the translation will e.g. be admitted to court as evidence. In the latter case, the target
text should not be treated as a “translation”, but as a “parallel text”, in order to avoid
misconceptions. This is true especially of the legislative acts of the European Union: all
language versions have the status of an original text (Kjeer, 1999: 66).

It is clear that much more work is needed in order to develop best practices in
translating formulaicity in legal language, referring not only to conventionally used
legal-linguistic patterns but also, more importantly, to norm-conditioned legislative
phrasemes with essential functions within national legal systems. Overall, it can be
held that the translator enjoys a greater degree of freedom and is required to have less
legal knowledge when translating phrasemes in legal texts that have no specific legal
function or meaning, i.e. phrasemes occurring also in general language such as prepo-
sitional phrasemes (e.g. im Hinblick auf, in relation to). However, when translating legal
phrasemes the translator is required to have a sound legal knowledge-base which is
highlighted when translating legislative phrasemes significant for the application of law
and the stabilization of the legal system (cf. Kjeer (2007)).

It is of utmost importance to realize that legal phrasemes or formulae cannot be
translated as such if their phraseological status is not recognized by the translator. In
such cases, a word-for-word translation strategy often leads to an incorrect translation.
For example, when translating the German legislative phrasemes rechtfertigender Not-
stand and entschuldigender Notstand (Sections 34 and 35 of the German Criminal Code),
a word-for-word translation with the help of a dictionary might lead to the creation
of translations such as exculpatory/justifying/excusing state of emergency (unofficial En-
glish translations are necessity and duress, http://www.gesetze-im-internet.de). Even if
not considered erroneous, the use of such phrases involves a risk of misunderstanding
and certainly influences the quality of the translation. This is why the discussion and
contrastive analysis of system-bound legal phrasemes and their role as patterns con-
structing national legal style is called for in the training of legal translators and legal
interpreters.
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Concluding remarks

In this article, an attempt was made to describe the significance of formulaicity in the
field of law and to shed light on the system-specificity of legal texts and legislative
phrasemes. The overall purpose was to raise awareness of the fact that the drafting and
formulation of legal texts as well as the application of legal phrasemes in legal genres
isn’t just a matter of conventions, habits and/or routines, but a legal-linguistic task often
motivated by legal norms. Thus, in order to be able to develop phraseological compe-
tence especially important in the translation of legal documents such as judgments and
indictments, legal translators and legal interpreters need to delve into the legal field in
question to achieve a comprehensive understanding of phraseological behaviour in the
SL and TL legal systems.

The legal linguistic continuum stretching from legal terminology to legal phraseol-
ogy — encompassing also formulaic texts — is characterized by blurred boundaries (Biel,
2014: 178) and various degrees of stability (Kjeer, 2007: 511). As the most central legal
genre, the impact of legislation is reflected in all other types of legal texts, drafted not
only by legal professionals (e.g. judgments) but also by laymen (e.g. contracts), thus
bringing up the necessary intertextuality of legal texts. In legal translation, the high fre-
quency of implicit quotations of legislative phrases can be seen to form a major source of
errors, as the translator is often unaware that he or she is actually translating expressions
derived from legal norms, i.e. translating law. As of today, hardly any comprehensive bi-
or multi-lingual phraseological resources are available for legal translators, making it all
the more crucial to fill this research gap and to train linguistic professionals accordingly.

To this end, further contrastive corpus-based and computational approaches to legal
phraseology in diverse legal genres (cf. Gozdz-Roszkowski and Pontrandolfo (2015)) are
desirable. In particular interdisciplinary research endeavors combining (comparative) le-
gal and (contrastive) linguistic approaches to investigate phraseology in legal languages
within the broad framework of (comparative) legal linguistics (Mattila, 2013) should be
promoted. With the help of such systematic research, contributions can be made towards
creating reliable and easy-to-update online resources for phraseology in legal languages.

Notes

'The term ‘legal language’ is understood here in a wide sense as the language used by legal profes-
sionals and laymen in legal matters. Reflecting the repeatedly expressed ideas concerning the relationship
between law and language within the relatively new discipline legal linguistics (Rechtslinguistik), the term
legal language (Rechtssprache) is used here instead of the expression language of the law (Sprache des
Rechts) because the latter can be seen to imply that law and language are two separate phenomena, see
Galdia (2008: 14). In this article it is held that law and language are so deeply intertwined that they are
actually inseparable.

2The concept of legal culture, used increasingly in comparative law, refers here to the societal and
historical context of a legal system. The concept allows for a broad understanding of law, thus replacing
the traditional positivist view of law, reduced to legal norms. Although no clear-cut definition exists, it
can be held that legal culture encompasses, inter alia, common values, shared beliefs and different ways
of thinking as well as interests of legal professionals, see e.g. Cotterrell (1997, 2006).

3As an introduction to LSP phraseology and its development see e.g. Gliser (2007).
40J L 280, 26.10.2010.

5As an introduction to the field see e.g. Burger (2010), Burger et al. (2007), Palm (1997), and Fleischer
(1997).
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8The English translations of German statutes and ordinances provided by the Federal Ministry
of Justice and Consumer Protection (Bundesministerium der Justiz und fiir Verbraucherschutz) at
www-gesetze-im-internet.de are “...intended solely as a convenience to the non-German-reading pub-
lic” and without legal effect. For more information see https://www.gesetze-im-internet.de/Teilliste_
translations.html.

’On linguistic operations in law, see e.g. Galdia (2009: 141-245).

8Drawing watertight boundaries between different phraseological subgroups of general language has
proven to be extremely difficult if not impossible (Ruusila, 2015: 34). This also applies to legal phrasemes.
Biel (2014: 178) emphasizes that her classification of legal phrasemes in text-organizing, grammatical and
term-forming patterns and in term-embedding and lexical collocations is not meant to be seen as a strict
category but rather as a “phraseological continuum with fuzzy boundaries”.

The term ‘equivalence’ in translation studies is very controversial (see Ruusila (2015: 113-114)). De-
spite its obvious limitations particularly in the field of law, e.g. Krzeminska-Krzywda (2010: 145-147)
makes use of this concept with regard to legal phrasemes and presents four different types of equivalence:
vollstindige, partielle, lexikalische, and fehlende Aquivalenz (complete, partial, lexical equivalence; missing
equivalence; cf. Glaser (1986: 167-178)).

This remark interestingly raises the question of the ‘minimum size’ of a phraseme. Phrasemes per def-
initionem are multi-word combinations. Nevertheless, when translating legal phrasemes it must be taken
into consideration that because of differences between languages, in some cases a multi-word phraseme
can or even must be translated with a one-word-expression (see the examples presented by Edelmann and
Torrent (2013: 44, 49). This does not imply that such an expression should be classified as a phraseme;
what it does imply is that e.g. in specialized dictionaries and glossaries designed as tools for transla-
tors such one-word-expressions should be included as target language equivalents by virtue of functional
equivalence (see Krzeminska-Krzywda (2010: 142) on legal one-word-terms; Ruusila (2015: 63-64) with
respect to one-word pragmatic phrasemes).
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Notes for Contributors

. The editors of Language and Law / Linguagem e Direito (LL/LD) invite
original contributions from researchers, academics and practitioners alike, in
Portuguese and in English, in any area of forensic linguistics / language and the
law. The journal publishes articles, book reviews and PhD abstracts, as well as
commentaries and responses, book announcements and obituaries.

. Articles vary in length, but should normally be between 4,500 and 8,000 words.
All other contributions (book reviews, PhD abstracts, commentaries, responses
and obituaries) should not exceed 1,200 words. Articles submitted for publication
should not have been previously published nor simultaneously submitted for
publication elsewhere.

. All submissions must be made by email to the journal’s email address
llldjournal@gmail.com. Authors should indicate the nature of their contribution
(article, book review, PhD abstract, commentary, response, book announcement
or obituary).

Before submitting an article, visit the journal’s webpage (http:/llld.
linguisticaforense.pt) to access further information on the submission pro-
cess, authors’ guidelines and journal templates.

. Contributions must be in English or Portuguese. Authors who are not native
speakers of the language of submission are strongly advised to have their
manuscript proofread and checked carefully by a native speaker.

. All articles submitted for publication will be refereed before a decision is made
to publish. The journal editors will first assess adherence both to the objectives
and scope of the journal and to the guidelines for authors, as well as the article’s
relevance for and accessibility to the target audience of the journal. Articles
will subsequently be submitted to a process of double blind peer review. For
this reason, the name of the author(s) should not appear anywhere in the text;
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self-referencing should be avoided, but if used the author(s) should replace both
their own name and the actual title of their work with the word ‘AUTHOR'.

The articles should be accompanied with a title and an abstract of no more
than 150 words in the language of the article and, if possible, in the journal’s
other language as well. The abstract should also include up to five keywords.
Contributions should indicate in the body of the accompanying email the name,
institutional affiliation and email address(es) of the author(s).

. The author(s) may be required to revise their manuscript in response to the

reviewers’ comments. The journal editors are responsible for the final decision
to publish, taking into account the comments of the peer reviewers. Authors will
normally be informed of the editorial decision within 3 months of the closing
date of the call for papers.

. Articles should be word-processed in either MS Word (Windows or Mac) — using

one of the templates provided — or LaTeX. The page set up should be for A4,
with single spacing and wide margins using only Times New Roman 12 pt font
(also for quotations and excerpts, notes, references, tables, and captions). PDF
files are not accepted. Where required, the following fonts should be used for
special purposes:

« Concordances and transcripts should be set in courier;

« Phonetics characters should be set in an IPA font (use SIL IPA93
Manuscript or Doulos);

« Special symbols should be set in a symbol font (as far as possible, use only
one such font throughout the manuscript);

+ Text in a language which uses a non-roman writing system (e.g. Arabic,
Mandarin, Russian) may need a special language font;

« Italics should be used to show which words need to be set in italics, NOT
underlining (underlining should be used as a separate style in linguistic
examples and transcripts, where necessary).

. The article should be divided into unnumbered sections, and if necessary

subsections, with appropriate headings. Since the journal is published online
only, authors can include long appendices, colour illustrations, photographs and
tables, as well as embed sound files and hyperlinks.

Figures, tables, graphics, pictures and artwork should be both inserted into the
text and provided as separate files (appropriately named and numbered), in
one of the main standard formats (JPEG/JPG, TIFF, PNG, PDF). They should
have a resolution of at least 300 dpi, be numbered consecutively and contain
a brief, but explanatory caption. Captions should be placed after each ta-
ble, figure, picture, graphic and artwork in the body of the text, but not in the
artwork files. Where applicable, tables should provide a heading for each column.
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11.

12.

13.

14.

15.

16.

Transcript data should be set in a Courier typeface, numbered by turns, rather
than lines, and should be punctuated consistently. Where elements need to be
aligned with others on lines above or below, use multiple spaces to produce
alignment. Transcripts should be provided as separate image files (e.g. JPEG/JPG,
TIFF, PNG, PDF), named according to the transcript number.

Abbreviations should be explained in the text, in full form. They should be
presented consistently, and clearly referred to in the text. Times New Roman 12
pt should be used whenever possible, unless a smaller size font is necessary.

Endnotes are preferred to footnotes but even so should be kept to a minimum.
When used, they should be numbered consecutively and consistently through-
out the article, starting with 1, and listed at the end of the article, immediately
before the References.

Manuscripts should clearly indicate the bibliographic sources of works cited.
The authors must ensure that the references used are accurate, comprehensive
and clearly identified, and must seek permission from copyright holders to
reproduce illustrations, tables or figures. It is the responsibility of the author(s)
to ensure that they have obtained permission to reproduce any part of another
work before submitting their manuscript for publication. They are also responsi-
ble for paying any copyright fees that may be charged for the use of such material.

Citations in the text should provide the surname of the author(s) or editor(s),
year of publication and, where appropriate, page numbers, immediately after the
quoted material, in the following style: Coulthard and Johnson, 2007; Coulthard
and Johnson (2007); Coulthard and Johnson (2007: 161). When a work has two
authors, both names should be referenced each time they are cited. When there
are more than two authors, only the first author followed by et al. should be used
(Nolan et al. (2013)). The author, date and page can be repeated, if necessary, but
‘ibid. and ‘op. cit. must not be used. When citing information from a particular
work, the exact page range should be provided, e.g.: Caldas-Coulthard (2008:
36-37), NOT Caldas-Coulthard (1996: 36 ft.).

Quotations should be clearly marked using quotation marks. Long quotations
should be avoided. However, when used, quotations of over 40 words in length
should be set as a new paragraph; the extract should be left and right indented
by 1 cm and set in a smaller font size (11 pt). The citation should follow the final
punctuation mark of the quotation inside brackets. No other punctuation should
be provided after the citation, e.g.:

The linguist approaches the problem of questioned authorship from the

theoretical position that every native speaker has their own distinct

and individual version of the language they speak and write, their

own idiolect, and the assumption that this idiolect will manifest itself

through distinctive and idiosyncratic choices in speech and writing.

(Coulthard and Johnson, 2007: 161)
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If author and date are used to introduce the quote, only the page number(s)
preceded by ‘p. will appear at the end of the quotation:

As was argued by Coulthard and Johnson (2007):
The linguist approaches the problem of questioned authorship from the
theoretical position that every native speaker has their own distinct
and individual version of the language they speak and write, their
own idiolect, and the assumption that this idiolect will manifest itself
through distinctive and idiosyncratic choices in speech and writing. (p.
161)

Quotations must be given in the language of the article. If a quotation has been
translated from the original by the author(s), this should be indicated in an
endnote where the original quotation should be provided.

A list of References should be placed at the end of the article. The References
section should contain a list of all and only the works cited in the manuscript,
and should be sorted alphabetically by the surname of the (first) author/editor.
Multiple publications by the same author(s) should be sorted by date (from
oldest to newest). If multiple works of one author in the same year are cited,
these should be differentiated using lower case letters after the year, e.g. 1994a,
1994b, and not 1994, 1994a. Book publications must include place of publication
and publisher. Page numbers should be provided for chapters in books and
journal articles. In addition, the volume and issue number must also be given
for journal articles, and the name of journals must not be abbreviated. Reference
URLs should be provided when available. When cases and law reports are cited,
these should be provided in a separate list following the References.

To summarise the following style guidelines should be followed, including the
capitalisation and punctuation conventions:

Books
Coulthard, M. and Johnson, A. (2007). An Introduction to Forensic Linguistics:
Language in Evidence. London and New York: Routledge.

Mota-Ribeiro, S. (2005). Retratos de Mulher: Construgdes Sociais e Representagoes
Visuais no Feminino. Porto: Campo das Letras.

Chapter in a book

Machin, D. and van Leeuwen, T. (2008). Branding the Self. In C. R. Caldas-
Coulthard and R. Iedema (eds) Identity Trouble: Critical Discourse and Contested
Identities. Basingstoke and New York: Palgrave Macmillan.

FJournal article

Cruz, N. C. (2008). Vowel Insertion in the speech of Brazilian learners of English:
a source of unintelligibility?. Ilha do Desterro 55, 133-152.
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20.

21.

Nolan, F., McDougall, K. and Hudson, T. (2013). Effects of the telephone on
perceived voice similarity: implications for voice line-ups. The International
Journal of Speech, Language and the Law 20(2), 229-246.

Dissertations and Theses
Lindh, J. (2010). Robustness of Measures for the Comparison of Speech and Speakers
in a Forensic Perspective. Phd thesis. Gothenburg: University of Gothenburg.

Web site

Caroll, J. (2004). Institutional issues in deterring, detecting and dealing with stu-
dent plagiarism. JISC online, http://www.jisc.ac.uk/publications/briengpapers/
2005/pub_plagiarism.aspx, Accessed 14 November 2009.

The main author of each contribution will receive proofs for correction. Upon
receiving these proofs, they should make sure that no mistakes have been intro-
duced during the editing process. No changes to the contents of the contribution
should be made at this stage. The proofs should be returned promptly, normally
within two weeks of reception.

In submitting an article, authors cede to the journal the right to publish and

republish it in the journal’s two languages. However, copyright remains with
authors. Thus, if they wish to republish, they simply need to inform the editors.
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Normas para apresentacao e publicaciao

. A direcdo da revista Language and Law / Linguagem e Direito (LL/LD)
convida investigadores/pesquisadores, académicos e profissionais da area da
linguistica forense / linguagem e direito a apresentar trabalhos originais, em
portugués ou em inglés, para publicacdo. A revista publica artigos, recensdes de
livros e resenhas de teses, bem como criticas e respostas, anincios de publicacio
de livros e obituarios.

. A dimensdo dos artigos pode variar, mas os artigos propostos devem possuir
entre 4,500 e 8,000 palavras. As restantes contribui¢des (recensdes, resenhas de
tese, comentarios, respostas e obituarios) ndo deverao exceder 1200 palavras. Os
artigos enviados para publicacdo ndo devem ter sido publicados anteriormente,
nem propostos a outra publicacdo cientifica.

. As propostas para publicacdo devem ser enviadas por email para o enderego
de correio eletronico da revista llldjournal@gmail.com. No corpo do email, os
autores devem indicar a natureza do seu texto (artigo, recensdo, resenha de tese,
comentario, resposta, anuncio de publicacdo de livros ou obituéario).

Os autores devem consultar a pagina da revista na Internet (http:
//lld.linguisticaforense.pt) antes de enviarem os seus textos para obterem
mais informacoes acerca do processo de submissdo, instru¢cdes e modelos de
formatacgéo da revista.

. Sdo aceites textos para publicacdo em portugués ou em inglés. Aconselha-se
os autores cujo texto se encontre escrito numa lingua diferente da sua lingua
materna a fazerem uma cuidada revisao linguistica do mesmo, recorrendo a um
falante nativo.

. Todos os textos enviados para publicacdo serdo sujeitos a um processo de
avaliacdo com vista a sua possivel publicacdo. A diregdo da revista efetuara,
em primeiro lugar, uma avaliacdo inicial da pertinéncia do texto face a linha
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editorial da revista, do cumprimento das normas formais de apresentacao
estipuladas neste documento, bem como da relevancia e acessibilidade do artigo
para o publico-alvo da revista. Posteriormente, os artigos serdo submetidos
a um processo de arbitragem cientifica por especialistas, em regime de dupla
avaliacdo an6énima. Por esta razdo, o nome do(s) autor(es) ndo devera(do) ser
apresentado(s) em qualquer parte do texto. Os autores devem evitar citar-se a
si mesmos; porém, quando citados, devem substituir, quer o seu nome, quer o
titulo do(s) trabalho(s) citado(s) pela palavra “AUTOR”.

6. Os artigos devem ser acompanhados por um titulo e por um resumo até 150
palavras no idioma do artigo e, se possivel, também no outro idioma da revista.
Deve incluir, também, até cinco palavras-chave. Os textos enviados para publi-
cacdo devem incluir, no corpo do email de envio, 0 nome, a afiliacdo institucional
e o(s) endereco(s) de correio eletronico do(s) autor(es).

7. Se necessario, aos autores podera ser solicitada a revisdo dos textos, de acordo
com as revisOes e os comentarios dos avaliadores cientificos. A decisdo final de
publicagdo sera da responsabilidade da direcdo da revista, tendo em consideragao
os comentarios resultantes da arbitragem cientifica. A decisdo final sobre a
publica¢do do texto sera comunicada aos autores sera comunicada até trés meses
apos a data final do convite a apresentagao de propostas.

8. Os artigos devem ser enviados em ficheiro MS Word (Windows ou Mac) —
utilizando um dos modelos disponibilizados pela revista — ou LaTeX. Os textos
devem ser redigidos em paginas A4, com espacamento simples e margens
amplas, tipo de letra Times New Roman 12 pt (incluindo cita¢des e excertos,
notas, referéncias bibliograficas, tabelas e legendas). Nao é permitido o envio de
ficheiros PDF. Sempre que necessario, em casos especiais, devem ser utilizados
os tipos de letra seguintes:

« Em concordéancias e transcri¢cdes deve utilizar-se Courier;

« Os carateres fonéticos devem utilizar um tipo de letra IPA (SIL IPA93 Ma-
nuscript ou Doulos);

« Os simbolos especiais devem utilizar um tipo de letra Simbolo (se possivel,
utilizar apenas um tipo de letra especial ao longo do texto);

« No caso de textos escritos em idiomas com um sistema de escrita diferente
do romano (e.g. Arabe, Mandarim, Russo), pode ser necessario um tipo
de letra especial para essa lingua;

« Para assinalar palavras em italico, deve utilizar-se italico e NAO su-
blinhados (os sublinhados estdo reservados a exemplos e transcricoes
linguisticas).

9. O artigo deve ser organizado em seccOes e, se necessario, subseccdes nao
numeradas, com titulos adequados. Uma vez que a revista é publicada apenas
online, o(s) autor(es) pode(m) incluir anexos e apéndices longos, ilustracdes,
fotografias e tabelas a cores, e integrar ficheiros de som e hiperligacdes.
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Figuras, tabelas, graficos, imagens e desenhos devem ser inseridos no respetivo
local no texto e enviados como ficheiro separado (utilizando o nome e o nimero
correspondente como nome de ficheiro), num dos principais formatos de imagem
existentes (JPEG/JPG, TIFF, PNG, PDF). Os ficheiros de imagem devem apre-
sentar uma resolucdo de pelo menos 300 dpi, ser numerados sequencialmente
e estar acompanhados por uma legenda curta, mas descritiva. As legendas
devem ser colocadas a seguir as tabelas, figuras, imagens, graficos ou desenhos
correspondentes no corpo do texto, mas nao devem ser incluidas no(s) ficheiro(s)
em separado. Sempre que necessario, as tabelas devem apresentar os titulos das
colunas.

As transcri¢des devem ser apresentadas em tipo de letra Courier, numeradas
por turnos e ndo por linhas, e utilizar pontuacido consistente. Sempre que
for necessario alinhar elementos com outros elementos em linhas anteriores
ou seguintes, deve utilizar-se varios espagos para efetuar o alinhamento. As
transcricdes devem ser fornecidas como ficheiros de imagem individuais (e.g.
JPEG/JPG, TIFF, PNG, PDF), devendo o nome dos ficheiros corresponder ao
namero da transcricao.

As abreviaturas devem ser explicadas no texto, por extenso, apresentadas de
modo consistente e mencionadas claramente no texto. Deve utilizar-se o tipo de
letra Times New Roman 12 pt sempre que possivel, exceto se for necessario um
tipo de letra mais pequeno.

Deve evitar-se o recurso a notas; porém, quando utilizadas, é preferivel utilizar
notas de fim. Estas devem ser numeradas sequencialmente ao longo do artigo,
comecando por 1, e colocadas no final do artigo, imediatamente antes das
Referéncias bibliograficas.

Os textos devem indicar claramente as fontes e as referéncias bibliograficas
dos trabalhos citados. O(s) autor(es) deve(m) certificar-se de que as referéncias
utilizadas sdo precisas, exaustivas e estdo claramente identificadas, devendo
obter a devida autorizagdo dos respetivos autores para reproduzir ilustracdes,
tabelas ou figuras. O(s) autor(es) é(sdo) responsavel(eis) pela obtencdo da devida
autorizacdo para reproduzirem parte de outro trabalho antes de enviarem o seu
texto para publicacdo. A LL/LD nao se responsabiliza pelo incumprimento dos
direitos de propriedade intelectual.

As referéncias no proprio texto devem indicar o apelido do(s) autor(es) ou
organizador(es), ano de publicacdo e, sempre que necessario, os numeros de
pagina imediatamente apds o material citado, de acordo com o estilo seguinte:
Coulthard e Johnson, 2007; Coulthard e Johnson (2007); Coulthard e Johnson
(2007: 161). Sempre que um trabalho possuir dois autores, deve indicar-se os dois
apelidos em todas as citacdes do mesmo. Os trabalhos com mais de dois autores
citam-se indicando o apelido do primeiro autor, seguido de et al. (Nolan et al.
(2013)). O autor, a data e o numero de pagina podem ser repetidos, sempre que
necessario, ndo devendo utilizar-se “ibid”, “ibidem” ou “op. cit”. Ao citar(em)
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16.

17.

18.

informacdes especificas de um determinado trabalho, o(s) autor(es) deve(m)
indicar o intervalo de paginas respetivo, e.g.: Caldas-Coulthard (2008: 36-37),
NAO Caldas-Coulthard (1996: 36 ff.).

As citagdes devem ser claramente assinaladas, utilizando aspas. Deve evitar-se a
utilizacdo de citagdes longas; porém, quando utilizadas, as citacdes com mais de
40 palavras devem ser formatadas como um novo paragrafo, o texto deve ser in-
dentado 1 cm a esquerda e a direita das margens, utilizando um tipo de letra mais
pequeno (11 pt). A referéncia bibliografica deve ser apresentada entre parénte-
ses a seguir ao sinal de pontuacéo final da citacdo. Nao deve utilizar-se qualquer
pontuacdo apos a citacdo, e.g.:

As palavras usadas para expressar o direito, nas varias linguas indo-

européias, tém sua formacéo na raiz “dizer”. Dizer a verdade. Do ponto

de vista da concepcéo de lingua, que subjaz a concepgio de direito, os

profissionais do direito operam com uma nocdo de verdade fundada

na relagdo entre a linguagem e o mundo, com base num conceito

de selecdo biunivoca e quase de especularidade ou, pelo menos, de

correspondéncia. (Colares, 2010: 307)

Se o autor e a data forem apresentados na introducao a citagao, deve apresentar-
se apenas o(s) numero(s) de pagina no final da citacdo, antecedidos de “p.”:

Conforme descrito por Colares (2010):

As palavras usadas para expressar o direito, nas varias linguas indo-
européias, tém sua formacéo na raiz “dizer”. Dizer a verdade. Do ponto
de vista da concepcéo de lingua, que subjaz a concepgio de direito, os
profissionais do direito operam com uma noc¢do de verdade fundada
na relacdo entre a linguagem e o mundo, com base num conceito
de selecdo biunivoca e quase de especularidade ou, pelo menos, de
correspondéncia. (p. 307)

As citagoes devem ser apresentadas no idioma do texto enviado para publicacdo.
Se a citacdo tiver sido traduzida do original pelo(s) autor(es), devera apresentar-
se a citacdo original numa nota de fim, com a indicacao do tradutor.

As referéncias bibliograficas devem ser colocadas no final do texto. A secgio
de Referéncias deve incluir uma lista de todas as referéncias citadas no texto, e
apenas estas, ordenadas alfabeticamente por apelido do (primeiro) autor/editor.
Quando existirem varias publicagdes do mesmo autor, estas devem ser ordenadas
por data (da mais antiga para a mais recente). Se forem citadas varias obras
de um mesmo autor, publicadas no mesmo ano, estas devem ser diferenciadas
utilizando letras mindsculas a seguir ao ano, e.g. 1994a, 1994b, e ndo 1994,
1994a. As referéncias a livros devem incluir o local da publicacéo e a editora. As
referéncias a capitulos de livros e artigos publicados em revistas devem incluir
os respetivos nimeros de pagina. No caso de artigos publicados em revistas,
deve indicar-se, ainda, o volume e o nimero, ndo devendo o nome das revistas
ser abreviado. Sempre que aplicavel, devem ser indicados os URL de referéncia.

149



19.

20.

21.

Normas para apresentagio e publicacdo
Language and Law / Linguagem e Direito, Vol. 3(1), 2016, p. 146-150

As referéncias correspondentes a casos e boletins juridicos devem ser indicadas
numa lista propria, apos as Referéncias.

Em suma, devera observar-se os exemplos que se seguem, incluindo as conven-
cOes relativas a maidsculas, mindsculas e pontuagéo:

Livros
Coulthard, M. e Johnson, A. (2007). An Introduction to Forensic Linguistics:
Language in Evidence. Londres e Nova lorque: Routledge.

Mota-Ribeiro, S. (2005). Retratos de Mulher: Construgdes Sociais e Representagoes
Visuais no Feminino. Porto: Campo das Letras.

Capitulos de livros

Machin, D. e van Leeuwen, T. (2008). Branding the Self. In C. R. Caldas-Coulthard
e R. Iedema (org.) Identity Trouble: Critical Discourse and Contested Identities.
Basingstoke e Nova Iorque: Palgrave Macmillan.

Artigos de revistas
Cruz, N. C. (2008). Vowel Insertion in the speech of Brazilian learners of English:
a source of unintelligibility?. Ilha do Desterro 55, 133-152.

Nolan, F., McDougall, K. e Hudson, T. (2013). Effects of the telephone on
perceived voice similarity: implications for voice line-ups. The International
Journal of Speech, Language and the Law 20(2), 229-246.

Dissertacoes e Teses

Lindh, J. (2010). Robustness of Measures for the Comparison of Speech and Speakers
in a Forensic Perspective. Tese de doutoramento. Gotemburgo: Universidade de
Gotemburgo.

Websites

Caroll, J. (2004). Institutional issues in deterring, detecting and dealing with stu-
dent plagiarism. JISC online, http://www.jisc.ac.uk/publications/briengpapers/
2005/pub_plagiarism.aspx, Acesso em 14 de novembro de 2009.

As provas para verificacdo e correcdo serdo enviadas aos primeiros autores
dos textos. Apds a rececdo das provas, os autores deverdo verificar a eventual
existéncia de erros introduzidos durante o processo de edi¢do. O conteudo dos
textos nao devera ser alterado nesta fase. As provas revistas devem ser enviadas
tao brevemente quanto possivel, normalmente no prazo de duas semanas apds a
rececao.

Ao enviarem artigos para publicagdo, os autores cedem a revista o direito de pu-
blicar e republicar o texto nos dois idiomas da revista. Porém, os autores mantém
os direitos sobre o texto, pelo que, se desejarem republicar o artigo, terdo apenas
que informar a dire¢io da revista.
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